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June 23, 1994

Joseph C. Polking

Secretary

Federa Maritime Commission
800 North Capitol Street, N.W.
Washington, P.C. 20573

RE: Docket No. 94-06
Dear Mr. Polking:

We are writing in response to the notice published in the Federal Register on March 31, 1994
concerning the proposal to modify your regulationsaffecting the financial responsibility require-
ments for cruise operators whose vessels depart from United States ports.

The Nationd Cruise Ship Alliance was formed last year for the purpose of encouraging the devel-

opment of a U.S. flag cruise ship industry, Its members include all the stakeholders essential to

that effort, including busincss, government and labor represcntatives. The National Alliance has
met with chambers of commerce, port authorities, shipyards, elected officials and maritime inter-
ests in Boston; New Y ork; Philadel phia; Baltimore; Washington, P.C.; New Orleans, Galveston;
San Diego; San Francisco and Seattle; and has been in close contact with representatives from
another half dozen cities, Thisextensive consultation hasled usto the clear conclusion that there
has never been a better time to establish aU.S. cruise industry. Toward that cnd we are strongly
supporting legislation pending in Congress which would attract foreign built cruise ships to our
U.S. ports and would encourage the construction of new U.S. flag cruise vessels,

We are concerned, however, about the potential impact of the proposed regulations on those ef-
forts. We understand that the suggested elimination of the coverage ceiling. aswell asthe |oss of
the self-insurance option, will result in avery significant increase in the cost of compliance for
cruise ship companies, In many cases this will require an increase in collateral Lo support bonds
or guarantees Of several hundred percent. For some individual. companics, these changes will re-
quire tens of millions of dollars to be set aside for no produciive use. These costs can be com-

pletely avoided if the operator simply embarks passengers at aport outside of the United States.

Because of the proximity of Caribbean, Canadian and Mexican ports, we are concerned that ex-
isting cruise lines, as well as those we are trying to attract to the U.S., wilt choose these foreign
ports instead of thosc in the United States. The economic impact on our communities will be sub-

stantial. Moreover, the practical result for American cruise passengers will be acomplete loss of
even their existing coverage since the operator will no longer be subject 1o the Commission’s ju-

risdiction at all.

The proposed elimination of the self-insurance option is aso troubling becausc of its dispropor-
tionate impact onU.S. flag operators. In order toqual ify for self-insurance, anoperator must have
U.S. based assets. We understand that no foreign flag company has sufficient assetsinthe U.S. to
qualify for sclf-insurance under your regulations, but that U.S. flag companies do. Nor only will
the proposed elimination of self-insurancehurt these U.S. companies, but also the effort 1o estab-
lishaU.S. flag cruise ship industry,
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While we are supponive of efforts to protect the American travelling publie, we also understand
that the current system has worked so well that there has never been a person whose claim for
nontransportation was notsatisfied. Accordingly, we question how the proposed changes canim-
grove this record and whether they will bc worth the cost to U.S. communities and to efforts such
as ours to reclaim some of the cruise industry for the US, flag.

, . As you review the public comments to this proposal, we urge you to consider thoroughly the im-

pact on efforts to keep and to build a U.S. flag cruise industry as well as the impact on U.S. ports
and their surrounding communities. We trust you will not adopt a proposal that will not only re-
duce protections for Americans, but that will cost American jobs, hun local economies, and dis-
advantage American companies,

Thank you for your consideration of these comments,
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PROPOSED CHANGES TO FMC FINANCIAL RESPONSIBILITY REQUIREMENTS FOR
NONPERFORMANCE OF TRANSPORTATION WILL HURT U.S. CRUISE INDUSTRY

Background

The Federal Maritime Commission (FMC) requires cruise ship operators to file evidence
of financial responsibility before offering cruises that depart from U.S. ports in order to
protect the travelling public against the possibility of lost fares or deposits in the event
the transportation is not performed. Public Law 89-777. The regulations permit operators
to sartisfy the financial responsibility requirementsin one of five ways. 1) insurance; 2)
self-insurance; 3) escrow account; 4) surety bond, or 5) guaranty. Required coverage is
based on110% of Unearned Passenger Revenue (UPR) up to amaximum ceiling of $15
million.

Since 1990, the FMC has had four separate docketed proceedings and a full fact-finding
investigation of the cruise industry and these requirements, The FMC has consistently
interpreted the statute to require evidence of financial responsibility (and not a dollar-
for-dollar guarantee) allowing operators to self-insure or provide abond or other evidence
of financial responsibility, up to the $15 million ceiling. The system has worked well by
keepl ng out “ﬂy—by-mght” operators and in the 28 years smce enactment_not a sin&

The Proposed Rule

Notwithstanding a complete regulatory record supporting the coverage ceiling (including
aspecific finding that removal of the ceiling was “unwarranted™), as well as changesto
make the self-insurance option more flexible, the FM C has now proposed to make a com-
plete about-face and remove the ceiling and eliminate the self-insurance option. (NPRM
dated March 31, 1994 — copy attached). The FMC has extended the due date for com-

ments until Friday, June 24, 1994,

The Impact of the Proposal

The practical effect of the proposed change will be to shift the program away from one
of simply requiring evidence that an operator is financially responsible (i.e., not a“fly
by-night” operator) to a program requiring a 100% dollar-for-dollar gyarantee of cover-

age, notwithstanding a perfect record and the availability of other protections for passen-

gers. Because insurance is not commercially available and because the other three meth-

ods of establishing financia responsibility all require full cash or cash-equivalent collat-

eral, the effect of eliminating both the ceiling and the self-insurance option Will mean an

enormous increase in cash to be set aside by existing operators. For American Classic
Voyages(Delta Queen and American Hawaii) the increase will be over 300% (i.g., an
increase from $15 million to more than $46 million). Thisis the equivaent of Paying

cash for a328-berth vessel that could never be used!
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Such aburdensome requirement will frustrate capital improvement plans and bea huge
drain on working capital. For intermcdiatc-sized cruise operators, it will mean an increase
of two or three timestheir current requirements and could even be more than a$100 million
in some cases. As recently as last year, FMC Chairman Hathaway testified before the House
Merchant Marine & Fisheries Committee that neither the EMC nor Congress intended
such a result.

The very largest foreign flag cruise operators with the greatest financial strength, sensing
an opportunity, are reportedly supporting the new rule, notwithstanding the enormous
increase in coverages. They clearly recognize that the rest of the industry, particularly the
intermediate-sized operators will be severely disadvantaged, if not crippled, by having to
meet this kind of burdensome reguirement.

This kind of requirement will discourage operatorsfrom departing from U.S. portssince
operations from foreign ports escape the requirements altogether. This will also frustrate
the statutes principal objective since those cruise passengerswill be without any cover-
agear al,

The proposal to eliminate the self-insurance option will also have adisparate impact on
U.S. flag companies since, in order to qualify for self-insurance, a company must have
U.S. based assets. The only companies that presently qualify for self-insurance operate
U.S. flag vessels.
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Washington, D.C. 20573
RE: Docket No. 94-06
Dear Mr. Polking:

We are writing in response to the notice published in the Federal Register on March 31, 1994
concerning the proposal to modify your regulations affecting the financial responsibility require-
mentsfor cruise operators whose vessel s depart from United States ports.

The Nationa Cruise Ship Alliance was formed last year for the purpose of encouraging the devel-

opment of aU.S. flag cruise ship industry. Its membersinclude all the stakeholders essential to
that effort, including business, government and labor representatives. The National Alliance has
met with chambers of commerce, port authorities, shipyards, elected officials and maritime inter-

ests in Boston; New York, Philadelphia; Batimore; Washington, D.C.; New Orleans; Galveston;

San Diego; San Francisco and Sesttle; and has been in close contact with representatives from
another half dozen cities. This extensive consultation has led us to the clear conclusion that there

has never been a better time to establish aU.S. cruise industry. Toward that end we are strongly
supporting legislation pending in Congress which would attract foreign built cruise shipsto our
U.S. ports and would encourage the construction of new U.S. flag cruise vessels.

We are concerned, however, about the potential impact of the proposed regulations on those ef-
forts. We understand that the suggested elimination of the coverage ceiling, as well as the loss of
the self-insurance option, will result in avery significant increase in the cost of compliance for
cruise ship companies. In many casesthiswill require an increase in collateral to support bonds
or guarantees of several hundred percent. For some individual companies, these changes will re-
quire tens of millions of dollarsto be set aside for no productive use. These costs can be com-
pletely avoided if the operator ssimply embarks passengers at a port outside of the United States.

Because of the proximity of Caribbean, Canadian and Mexican ports, we are concerned that ex-
isting cruise lines, as well as those we are trying to attract to the U.S.; will choose these foreign
ports instead of those in the United States. The economic impact on our communities will be sub-
stantial. Moreover, the practical result for American cruise passengerswill be acomplete loss of
even their existing coverage since the operator will no longer be subject to the Commission’s ju-
risdiction at all.

The proposed elimination of the self-insurance option is also troubling because of itsdispropor-
tionate impact on U.S. flag operators. In order to qualify for self-insurance, an operator must have
U.S. based assets. We understand that no foreign flag company has sufficient assets in the U.S. to
qualify for self-insurance under your regulations, but that U.S. flag companies do. Not only will
the proposed elimination of self-insurance hurt these U.S. companies, but also the effort to estab-
lishaU.S. flag cruise ship industry.
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While we are supportive of efforts to protect the American travelling public, we aso understand
that the current system has worked so well that there has never been a person whose claim for
nontransportation was not satisfied. Accordingly, we question how the proposed changes can im-
prove this record and whether they will be worth the cost to U.S. communities and to efforts such
as oursto reclaim some of the cruise industry for the U.S. flag.

As you review the public comments to this proposal, we urge you to consider thoroughly the im-
pact on efforts to keep and to build a U.S. flag cruise industry as well as the impact on U.S. ports
and their surrounding communities. We trust you will not adopt a proposa that will not only re-
duce protections for Americans, but that will cost American jobs, hurt local economies, and dis-
advantage American companies.

Thank you for your consideration of these comments.

Sincerely,




PROPOSED CHANGES TO FMC FINANCIAL RESPONSIBILITY REQUIREMENTS FOR
NONPERFORMANCE OF TRANSPORTATION WILL HURT U.S. CRUISE INDUSTRY

Background

The Federal Maritime Commission (FMC) requires cruise ship operators to file evidence
of financial responsibility before offering cruises that depart from U.S. portsin order to
protect the travelling public against the possibility of lost fares or depositsin the event
the transportation is not performed. Public Law 89-777. The regulations permit operators
to satisfy the financial responsibility requirements in one of five ways: 1) insurance; 2)

self-insurance; 3) escrow account; 4) surety bond; or 5) guaranty. Required coverage is
based on 110% of Unearned Passenger Revenue (UPR) up to a maximum ceiling of $15

million.

Since 1990, the FMC has had four separate docketed proceedings and a full fact-finding
investigation of the cruise industry and these requirements. The FMC has consistently
interpreted the statute to require evidence of financial responsibility (and not a dollar-
for-dollar guarantee) alowing operators to self-insure or provide abond or other evidence
of financial respons ibility, up to the $15 million ceiling. The system has worked well by
keeping out “fly-by-night” operators, and in the 28 years since enactment not a single

passenger has ever been unable to recover denosits or fares in the event of nonperfor-
mance.

The Proposed Rule

Notwithstanding a complete regulatory record supporting the coverage ceiling (including
a specific finding that removal of the ceiling was “unwarranted”), as well as changes to
make the self-insurance option more flexible, the FM C has now proposed to make a com-
plete about-face and remove the ceiling and eliminate the self-insurance option. (NPRM
dated March 31, 1994 — copy attached). The FMC has extended the due date for com-
ments until Eridav. June 24. 1994,

The Impact of the Proposal

The practical effect of the proposed change will be to shift the program away from one
of simply requiring evidence that an operator is financially responsible (i.e., not a“fly-
by-night” operator) to a program requiring a 100% dollar-for-dollar guarantee of cover-
age, notwithstanding a perfect record and the availability of other protections for passen-
gers. Because insurance is not commercially available and because the other three meth-
ods of establishing financial responsibility all require full cash or cash-equivalent collat-
eral, the effect of eliminating both the ceiling and the self-insurance option will mean an
enormous increase in cash to be set aside by existing operators. For American Classic
Voyages (Delta Queen and American Hawaii) the increase will be over 300% (i.e., an
increase from $15 million to more than $46 million). Thisis the equivaent of paying
cash for a 328-berth vessel that could never be used!
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RE:  DOCKET NO._ 94-06
FI NANCI AL RESPONSI BI LI TY REQUI REMENTS
FOR NON- PERFORMANCE OF TRANSPORTATI ON;
46 CFR PART 540

Dear M. Pol ki ng:

Carnival --Corporation ("Carnival") submts the followng
comments to the proposed rule in Docket No. 94-06. Carnival is
respondi ng as the parent conpany of Carnival Cruise Lines, Holland
Anerica Lines, and wWindstar Crui ses. Toget her these Carnival
crui se conpani es operate eighteen (18) cruise vessels primrily on
itineraries which enbark passen%ers fromU S. ports and conprise
the largest cruise business in the world. Although Carnival is a
menber of | CCL which is filing separate comments in this
proceedi ng, the comments herein represent Carnival's position.

Carnival believes that the current gap in cruise industry
coverage between Passen%er deposits (unearned passenger revenues or
"UPRs") and levels of financial responsibility for nonperformance
of transportation is a legitimte issue for the FMC to again
address. As the Conmission has identified in this proceeding, the
rapid increase in the fleets of the |arger cruise conpanies over
the | ast several years has substantiall{ I ncreased the shortfall in
coverage between the current cap of $15 million per operator and
t he actual anmount of UPRs. Carnival believes it is appropriate for
the Conmi ssion to set rules which provide adequate protection to
the cruising public and to adopt standards which are self-adjusting
as cruise lines increase in size, so as to avoid the need to return

. to this issue every few years.

Shoul d even one cruise line fail w thout adequate |passenger
protection, the credibility of all lines in the nmarketplace wll
suffer froma |oss of consumer confidence. Ther ef ore, Carni val
feels it is also in the industry's self interest to increase these
prot ections.

Carnival Place, 3655 N.W 87 Avenue, Miami, Florida 33178-2428
Tel: (305) 599-2600 Fax: (305)471-4758
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1. Self I nsurance Should Not Be Elimnated, but Standards Shoul d
Be Established To Make It Workabl e

It is difficult to understand the rationale behind the
Commi ssion's proposal to elimnate self-insurance as a vehicle for
protecting cruise deposits. Rather, we believe self-insurance
standards which establish thresholds of creditworthiness which
financially sound cruise conpanies can work with should be

strengt hened. By renoving the self-insurance option, the
Conmi ssi on woul d penalize those cruise lines which are the nost
sound financially. Carnival urges the Conmi ssion to permt

financially responsible cruise lines to self-insure under practical
and workabl e financial standards which are significantly stronger
than those that currently exist.

W woul d suggest that if a cruise conpany can neet the
following thresholds, it be allowed to self-insure:
() an "investnent grade rating" of its debt by at |east two
accepted bond rating agencies, or_alternativelv, (B) neeting

certain mninumfinancial ratios. |[|f the Commssion is asking nore
of the industry, it should be prepared to accept the financial
standards which the rating agencies and Wall Street have already
applied to and will continue to adjudge a maturing industry.

Moreover, in applying the mninum financial ratios the Conm ssion
shoul d not needl essly handicap the industry by insisting on the
I mpractical and unnecessary requirenment that vessel assets nust
always be in U S waters to qualify under the net worth test.

A | nvest ment Grade Ratinss by Bond Rating Agencies

Specifically a cruise line should be able to self-insure if it
has been given an investnent grade rating, for exanple, BBB- and
above from Standard & Poors, and Baa3 and above from Modys. O her
government agencies charged with making comercial decisions as to
the creditworthiness of private sector conpanies already |ook to
these ratings as the appropriate financial standard. The Overseas
Private Investnent Corporation (opic), for exanple, uses Standard
& Poors and Moodys ratings when determning the insurability of a
conpany in the context of a potential foreign investnent. The
Conmmi ssion should |ikew se step up to this conprehensive and tried
yet sinple way of determning financial responsibility and
credi twort hi ness.

B. Meeting Certain M ninum Financial Ratios

Should a cruise [ine not be rated by the bond rating agencies
or not have received an investnent grade rating because it is not
| arge enough or a publicly traded conpany, both of the follow ng
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m ni mum financial ratios should be net by the cruise line to
determ ne whether its financial condition is sufficiently strong to
protect UPRs and thereby permt self-insurance. Financial reports
attesting to these ratios should be certified to quarterly by the
cruise line's Chief Financial Oficer and certified to at year's
end by the conpany's independent auditors.

(1) Liguidity Test

A mnimmliquidity test should be established whereby a
crui se conpany's cash, short-terminvestnents and undrawn credit
lines nust equal or exceed 100% of its UPRs. The liquidity test is
an appropriate gauge of a conpany's ability to satisfy passenger
clains on a tinmely basis, wthout having to liquidate its cruise
ship assets.

(2) Three Times Tansible Net Wrth Test

In addition to a liquidity test a cruise conpany should also
be required to neet a mninmumtangible net worth test. Under the
tangi ble net worth test, instead of the Conm ssion's current
requi rements of net worth equal to at |east 110% of passenger
deposits, the standard should be strengthened because non-current
or cruise ship assets may indeed not always be worth their carrying
values in the event of a need to |iquidate such assets. Therefore
we recomend that a cruise coTPany's tangi bl e net worth (excluding
i ntangi bl e assets such as good will) should be equal to or exceed
three tines its UPRs (the "three tines tangible net worth test")
Net worth is the excess of a conpany's assets over its liabilities,
including its liabilitv for unearned passenger revenue. Thus the
three tines tangi ble net worth test Provides t he passenger with
assets available to cover UPRs of at least four to one. This is
significant and substantial passenger protection

The three tines tangible worth test is a standard of
credi tworthiness which transcends the |ocation of a conpany's
assets. For conpanies in the cruise business, vessels typically
conprise the nost significant portion of their assets. | n order
for the net worth test to ever be available to the international
crui se industry which enbarks passengers out of U S. ports, the
Conmi ssion nust renobve its current narrow requirement that assets
be |ocated within the U S at all tines. There is no statutory
mandate for this restrictive view of assets. Interestingly the
statute itself plainly applies to passengers enbarking fromU. S
ports. (46 App. U.S.C, 817e). It does not apply only to those
very few cruise vessels remaining at all tines in the US

Enbarkation from U S. ports defines the jurisdiction of the
statute. If the Conm ssion determnes to limt a conpany's assets
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under the net worth test by location at all, and Carnival believes
the Conmission is not conpelled to and should not do so, the limt
shoul d be consistent with the statute. At the very |east, vessels
enbar ki ng passengers in the US. or US. territorial ports, or
whi ch otherwi se make calls in U S or US territorial ports
shoul d be counted as assets, regardless of whether they venture out
of U S waters. The Commi ssion. of course could require the
appoi ntment of an agent in the U S. for service of process as a
condition for self insurance if it was concerned about anenability
to lawsuit in the U S

A cruise conpang nmeeting the self-insurance tests proposed
herein clearly has the resources to satisfy passenger clains for
UPRs. It is inconsistent with the statute for the Conmm ssion to
find that cruise vessels enbarking passengers fromU S. ports and
therefore subject to the Act, are not U S. based and cannot qualify
for self-insurance under the net worth test because they are not
continually in U S waters. This wites non-Jones Act vessels out
of the regulations (and out of the Act). Such an interpretation
woul d be unintended by Congress.

C. Oher Considerations In applyving Self-1nsurance Tests

The Commi ssion should also be flexible and realistic in
applylng the self-insurance tests to affiliated conpanies on a
consol i dated basis. That is, where nore than one cruise line is
under conmon ownership control, albeit operating under different
cruise line identities and conpanies, the investnment grade rating
test, the three tinmes tangible net worth test, and the liquidity
test should be applied to the comonly held cruise lines on a
consolidated basis, so that the parent (or the parent and all
cruise line subsidiaries and affiliates) are considered the self-
insurers, under a consolidated filing.

The Conmi ssion's current qualification requirements for self-
insurers relating to the mninumof five years in the U S trades
could be retained, although if the cruise conpany neets the
stringent financial tests proposed by Carnival, it is difficult to
see the relevance in retaining the five year rule. As for
reporting requirements, the quarterly and annual financial filings
and certifications nmust be retained for the net worth and liquidity
tests to denonstrate that the mnimum financial ratios have been
net. Certifications of investnent 3rade ratings by the bond ratin
agencies are reliable and should alleviate the need for suc
frnancial reporting requirenents if investnment grade ratings have
been obt ai ned.
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11. Bonding If Self-Ilnsurance Reguirements Are Not Met

If a cruise conpany is unable to self-insure by neeting either
the investnent grade ratings test or the mninmm financial ratios
test, then Carnival supports a much higher |evel of bonding than
currently exists to protect passengers. In light of the total
amount of passenger deposits, the Commssion's first alternative of
bonding 110% of UPRs up to $25 MI1lion per operator, and 90% of
UPRs for anounts exceeding $25 M11ion appears reasonabl e.

[11. Sunmmary

The sel f-insurance proposal recommended by Carnival clearly
woul d al lay the Conm ssion's concern that passengers woul d have
insufficient assets to attach. Existing superior claims, such as
nort gages and shipyard debt, would plainly not eat up unsecured
passenger clains under the three tines tangible net worth test,
given the surfeit of net worth. The quarterly reporting
requirenents ensure adequate lead tinme in the event an enterprise
falls below the self-insurance tests. The proposed bonding sliding
scale also is self adjusting and alleviates the need to review this
I ssue year after year. Carnival's strong desire is to be able to
self-insure under the realistic but strict financial tests proposed
herein. Lines not qualifying for self-insurance should close the
gap in protection to the public with the kind of sliding scale
bondi ng proposed by the Conmi ssion

Carni val appreciates the opportunity to respond to this
proposed rul emaki ng proceeding.

Respectful ly submtted,
CARNI VAL CORPORATI ON

P Zeg

‘Aan R _Twaits
Ceneral Counsel and
Secretary
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t horough investigation of the inpacts of such a proposal on the industry,
particularly to deternine whether the new requirenents Wll sinply
encourage the very sanme operators to shift their port of departure from
the U S. to a nearby Caribbean,, Mexican or Canadian port for the purpose
of avoiding the Comm ssion's jurisdiction. Such a result would of course
conpletely frustrate the purposes of the statute since, far from enjoying
additional coverage, those sane U S. passengers would then be wthout any
coverage at all.

Moreover, at a tinme when nenbers of this Commttee have worked hard to
draft legislation and explore other incentives to attract cruise
operators to our ports, this consequence would be particularly

di sappointing, especially for those communities that would benefit from
the new jobs and related econom c grow h. For those ports that wl.1 | ose
current business, the results will be even harder to take.

As you know, our Committee is also dedicated to I NnCreasi ng opportunities
fur U S -flag cruise ship operations. W are concerned that because the
proposed elimnation ©f the self-insurance option affects only U S.-flag
operators, i.e., the conpanies with U S. assets, that it mght frustrate
t hose objectives as well. .

As you cansider this rul emaking, we, therefare, urge you to undertake a
conpl ete cost-benefit analysis of the full inpact of these proposals in
an effort to balance the protection of the consuners' dollars against the
i mpact on the cruise industry and the related jobs and businesses here in
the United States. W also urge you to nake as thorough and reasoned a
study of the issues now as you did when you adopted the current

regul ations that these new proposals would overturn

We appreciate your consideration of these comments.

Si ncerely,
Cerry 4 ¢k Fields
Chairfdn anking Republican Menber

MAt P,

William ©. W Her bert H Bateman
Chai r man - - Ranki ng Republican Menber
Subcomm ttee on Merchant Mari ne Subcomm ttee on Merchant Marine

and Fi sheries and Fi sheries
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M. Joseph C. Polking
Secretary

Federal Maritime Conm ssion
800 North Capitol Street, NwW
Washi ngton, DC 20573

Re: Docket No. 94-06
Dear M. Secretary:

We share your concern that nmenbers of the travelling public be
adequately protected against the loss of their advance deposits or
fares in the event the cruises for which they have purchased tickets
are not perforned. Nearly 30 years ago Congress enacted Public Law
89-777 to address a problem faced by U S travellers who were
literally left stranded at the dock when the foreign ships on which
they had booked cruises failed to show up. The statute has worked
very well in elimnating these fly-by-night operators. In the years
since then not a single passenger has been unable to recover fares
where a cruise was not perforned

Li ke Congress, you have been m ndful of the significant growmh in the
North Anmerican cruise industry in recent years. W know that you have
conducted an extensive factfinding investigation and a series of
hearings and rul enaki ngs regarding the inplenmentation of this statute.
As part of that process you asked this Conmittee to amend the origina
statute to provide you with greater flexibility in determning
financial responsibility of cruise operators so as to neet the
changi ng needs of the industry. Just | ast Decenber, Congress nade

t hose changes with the enactnment of Public Law 103-206

Havi ng both witnessed and participated in that process, we were
surprised to learn of your current rul enmaking. It appears to mark a
sharp departure from the substance and trend of these earlier

‘ initiatives by elimnating both the coverage ceiling and the self-

\ i nsurance option. W are especially concerned with the proposed
elimnation of the self-insurance option because of the reliance on it
by U S. -flag operators, whose assets are here in the United States.

We understand that the proposed rule will dramatically increase the
collateral requirenments for nost operators in the business today
placing a substantial, and unanticipated, burden on these conpanies.

In light of the record established to date, we urge you to undertake a

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIRERS
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particularly to determ ne whether the new requirenments will sinply
encourage the very sanme operators to shift their port of departure from
the U.S. to a nearby Caribbean, Mexican or Canadian port for the purpose
of avoiding the Comm ssion's jurisdiction. Such a result would of course
conpletely frustrate the purposes of the statute since, far from enjoying
addi tional coverage, those same U S. passengers would then be w thout any
coverage at all.

.t hor ough investigation of the inpacts of such a proposal on the industry,

Moreover, at a tine when nenbers of this Committee have worked hard to
draft legislation and explore other incentives to attract cruise
operators to our ports, this consequence would be particularly

di sappointing, especially for those comunities that would benefit from
the new jobs and rel ated econom c grow h. For those ports that will |ose
current business, the results will be even harder to take.

As you know, our Commttee is also dedicated to increasing opportunities
for US. -flag cruise ship operations. W are concerned that because the
proposed elimnation of the self-insurance option affects only U S -flag
operators, i.e., the conpanies with U S. assets, that it mght frustrate
t hose objectives as well. .

As you consider this rulemaking, we, therefore, urge you to undertake a
conpl ete cost-benefit analysis of the full inpact of these proposals in
an effort to balance the protection of the consumers' dollars against the
i mpact on the cruise industry and the related jobs and businesses here in
the United States. W also urge you to nake as thorough and reasoned a
study of the issues now as you did when you adopted the current
regul ati ons that these new proposals would overturn.

We appreciate your consideration of these coments.

Si ncerely,

sk ety
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and Fi sheries and Fi sheries



06/24/94 16:38 o305 444 3415 KCL EXEC OFFI CE
KLOSTER CRUISE LIMITED g4 Ji 24
AdamM. Aron June 24, 1994 IR

PRESIDENT & CHIEF EXEGUTIVLC OFFICER

2 Alhambra Plazn
Curul Gubles . Ploriaz 33 | 4
Telephone: {305)460-491H}

£reahd

i R
[T }‘»n‘
GEHICE JF ai e -

Tolatux:  {308) u-3415

Mr. Joseph C. Polking
Secretary

Federal Maritime Commission
800 North Capitol Street, NW
Washington, DC 20573

Re:  Docket No. 94-06
Financial Responsibility Requirementsfor
Nonperformance of Transportation; Proposed Rule

Dear Mr. Polking:

Kloster Cruise Limited is a Coral Gables, Florida based operator of cruise ships. Operating
through its Norwegian Cruise Line and Royal Viking Line divisions (“"NCL/RVL”), and as the
parent company of Royal Cruise Ling Limited (“RCL™), Kloster Cruise Limited (*Kloster™) is
the third largest cruise ship operator in the world.

Kloster is amember of the Intemational Council of Cruise Lines (“ICCL”™), a non-profit trade
association. On behalf of its members, the ICCL filed its own comments (“ Response”) to the
Commission’s proposed regulations to increase the bonding requirements for a cruise operator’s
unearned passenger revenues (“UPR”). However, the Response represents the industry’s
comments to the proposed regulations and thus necessarily constitutes a compromise among its
members. Asamember of the ICCL, Kloster strongly supports the ICCL’s comments outlined in
the Response. We believe that the ICCL Response indicates the industry’s desire and Kloster’s
desire to be fully accommodating and cooperative with the concerns of the Commission,
Furthermore, we wish to assure the Commission that Kloster is fully willing and fully able to meet
the conditions that would be imposed upon the industry if it adopts the changes set forth in the
ICCL’s Response.

However, as supportive as Kloster isto the ICCL Response, and as eager as Kloster isto assure
the traveling public that they can continue to rely upon the financia integrity of the cruise
industry, Kloster's support for changes in regulations is contingent on the Commission’s
acceptance of the ICCL’s requested changes to the existing regul ations as more particularly
described in the Response.

ooz
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First of al, it isimportant to note that Kloster does not believe that a need exists to further limit a
passenger's exposure to a cruise operator's UPR. Public Law 89-777 was not designed to
provide virtual guarantees of a cruise operator’s financial responsibility, but rather was designed
to establish“reasonable” levels of financial responsibility In fact, Since itSenactment, Public Law
89-777 has soundly provided passengers with more than adequate financial protection,
Moreover, the cruise industry’ s performance has been exemplary and missed sailings are arare
QCAUITENCE.

Furthermore, circumstances have not changed since the last time the Commission addressed the
UPR bonding requirements thereby warranting changes to the existing regulations. For instance,
the American Hawaii bankruptcy referred to by the Commission in Docket No. 94-06 did not
subject any passenger to any greater risk of 10ss, as this proceeding was actually a pre-arranged
transaction designed to facilitate the sale of the company. Likewise, without any corresponding
decreasc in the bonding amount, the estimated 700 million dollars of UPR new presently covered
by the bonds is, in actuality, a decrease in the amount of UPR since the time the Commission last
reviewed the bonding requirements.

Despite there being no persuasive need for any changes in the existing bonding requirements,
Kloster understands that public perception is important. Therefore, Kloster, along with many
other members of the ICCL, isin strong support of the Commission’s desire to increase the
bonding requirements.

However, Kloster’s support for the increased bonding is predicated on the Commission
acknowledging the financial burdens that will be placed on cruise operators as & result of such
increased bonding requirements. Kloster willingly acceptsthe Commission’ s alternative proposal,
when coupled with ICCL’s suggested changes to such a proposal. Specificaly, those ICCL
changes which are of greatest importance to Kloster include:

(1) A phase-in schedule of these substantial increased bonding requirementsin no greater
amounts and at no more rapid a pace than that proposed in the ICCL Response. This phase-in
would allow responsible eruise operators, such as Kloster, who make their operating and financial
plans, including capital expenditures, many years in advance to divert such fiinds in order to meet
the increased bonding requirements;

(2) The suggested changes that any bonding requirements take into consideration each
¢iuise operator’ s existing UPR rather than the cruise operator’ s highest UPR attained during the
preceding two year period, thereby permitting a closer correlation to cxisting UPRs and the
proposed increased bonding requirements,

(3) Finally, the Commission should apply the bonding requirements to the organization as
awhole, such that, for example, NCL/RVL and RCL’s UPRs be aggregated, thereby requiring
Kloster to obtain one performance bond based on the combined UPRs of its entire organization.

[doo3
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Without these conditions as outlined in the Response being agreed co by the Commission, Kloster

will not and could not support the Commission’s attempt to increase the bonding requirements at
thistime.

The request that the Commission aceept these conditions is even more pronounced by the fact
that the service organization for more than §50 surety companies, which represent 95% of the
surety bonds written in the United States, has questioned the viability of obtaining the bonding of
UPR in excess Of the present bonding requirements. ( See Apnil 14, 1994 letier from the Surety
Association of America.) Therefore, timeis required for a cruise operator to adjust to such
drastic increases in its bonding requirements. and mechanisms need to be implemented in order to
require bonding only for an operator’s actual UPRs. Surely the Commission is aware that it has
been common at other regulatory agencies (including both the Federal Aviation Administration
and the Environmental Protection Agency, as but two examples of many) when proposing
sweeping changes to regulations to provide the affected industry with a reasonable multi-year
phase-in peried to adequately adjust to such changes.

The cruise industry has eperated effectively since the passage of Public Law 89-777 and has
provided and continuesto provide valueto thetraveling public. However, regulatory changes
requiring sudden and dramatic adjusiments in cruise operators capital structure, without well
considered phase-in periods (and other appropriate measures 1o assure fair and equitable
treatment of all operators) would likely be harmful to both our industry and consumers.

The above comments notwilhstanding, ‘ because Klester is deeply interested in protecting the
consumer and because Kloster can only benefit from increased consumer confidence in the cruise
industry, we would like to reiterate our strong support for the increased bonding requirements as
detailed in the ICCL Response, as well as our financial ability to meet such obligations should the
ICCL Response be accepted by the Commission

Very truly yours,

STER CRUISE LIMI
< -

am M. Aron
hief Executive Officer and President

@004
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Coral Gables, Florida 33134
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Mr. Joseph C. Polking
Secretary

Federal Maritime Commission
800 North Capitol Street, NW
Washington, DC 20573

Re:  Docket No. 94-06
Financial Responsibility Requirements for
Nonperformance of Transportation; Proposed Rule

Dear Mr. Polking:

Kloster Cruise Limited is a Coral Gables, Florida based operator of cruise ships. Operating
through its Norwegian Cruise Line and Royal Viking Line divisions (“NCL/RVL”), and as the
parent company of Royal Cruise Line Limited (“RCL”), Kloster Cruise Limited (“Kloster”) is
the third largest cruise ship operator in the world.

Kloster is amember of the International Council of Cruise Lines (“ICCL”"), a non-profit trade
association.  On behalf of its members, the ICCL filed its own comments (“ Response”) to the
Commission’s proposed regulations to increase the bonding requirements for a cruise operator’s
unearned passenger revenues (“UPR”). However, the Response represents the industry’s
comments to the proposed regulations and thus necessarily constitutes a compromise among its
members. Asamember of the ICCL, Kloster strongly supports the ICCL’s comments outlined in
the Response. We believe that the ICCL Response indicates the industry’s desire and Kloster's
desire to be fully accommodating and cooperative with the concerns of the Commission.

Furthermore, we wish to assure the Commission that Kloster isfully willing and fully able to meet
the conditions that would be imposed upon the industry if it adopts the changes set forth in the
ICCL’" s Response.

However, as supportive as Kloster is to the ICCL Response, and as eager as Kloster is to assure
the traveling public that they can continue to rely upon the financial integrity of the cruise
industry, Kloster's support for changes in regulations is contingent on the Commission’s
acceptance of the ICCL’s requested changes to the existing regulations as more particularly
described in the Response.
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First of al, it isimportant to note that Kloster does not believe that a need exists to further limit a
passenger’s exposure to a cruise operator’'s UPR.  Public Law 89-777 was not designed to
provide virtual guarantees of a cruise operator’s financial responsibility, but rather was designed
to establish “reasonable” levels of financial responsibility. In fact, since its enactment, Public Law
89-777 has soundly provided passengers with more than adequate financial protection.
Moreover, the cruise industry’s performance has been exemplary and missed sailings are a rare
occurrence.

Furthermore, circumstances have not changed since the last time the Commission addressed the
UPR bonding requirements thereby warranting changes to the existing regulations. For instance,
the American Hawaii bankruptcy referred to by the Commission in Docket No. 94-06 did not
subject any passenger to any greater risk of loss, as this proceeding was actually a pre-arranged
transaction designed to facilitate the sale of the company. Likewise, without any corresponding
decrease in the bonding amount, the estimated 700 million dollars of UPR now presently covered
by the bonds s, in actuality, a decrease in the amount of UPR since the time the Commission last
reviewed the bonding requirements.

Despite there being no persuasive need for any changes in the existing bonding requirements,
Kloster understands that public perception is important. Therefore, Kloster, along with many
other members of the ICCL, isin strong support of the Commission’s desire to increase the
bonding requirements.

However, Kloster's support for the increased bonding is predicated on the Commission
acknowledging the financial burdens that will be placed on cruise operators as aresult of such
increased bonding requirements.  Kloster willingly accepts the Commission’ s aternative proposal,
when coupled with ICCL’s suggested changes to such a proposal. Specificaly, those ICCL
changes which are of greatest importance to Kloster include:

(1) A phase-in schedule of these substantial increased bonding requirements in no greater
amounts and at no more rapid a pace than that proposed in the ICCL Response. This phase-in
would allow responsible cruise operators, such as Kloster, who make their operating and financial
plans, including capital expenditures, many years in advance to divert such funds in order to meet
the increased bonding requirements,

(2) The suggested changes that any bonding requirements take into consideration each
cruise operator’s existing UPR rather than the cruise operator’s highest UPR attained during the
preceding two year period, thereby permitting a closer correlation to existing UPRs and the
proposed increased bonding requirements;

(3) Finally, the Commission should apply the bonding requirements to the organization as
awhole, such that, for example, NCL/RVL and RCL’s UPRs be aggregated, thereby requiring
Kloster to obtain one performance bond based on the combined UPRs of its entire organization.
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Without these conditions as outlined in the Response being agreed to by the Commission, Kloster
will not and could not support the Commission’s attempt to increase the bonding requirements at
this time.

The request that the Commission accept these conditions is even more pronounced by the fact
that the service organization for more than 650 surety companies, which represent 95% of the
surety bonds written in the United States, has questioned the viability of obtaining the bonding of
UPR in excess of the present bonding requirements. ( See April 14, 1994 |etter from the Surety
Association of America.) Therefore, timeis required for a cruise operator to adjust to such
drastic increases in its bonding requirements, and mechanisms need to be implemented in order to
require bonding only for an operator’s actual UPRs. Surely the Commission is aware that it has
been common at other regulatory agencies (including both the Federal Aviation Administration
and the Environmental Protection Agency, as but two examples of many) when proposing
sweeping changes to regulations to provide the affected industry with a reasonable multi-year
phase-in period to adequately adjust to such changes.

The cruise industry has operated effectively since the passage of Public Law 89-777 and has
provided and continues to provide value to the traveling public. However, regulatory changes
requiring sudden and dramatic adjustments in cruise operators capital structure, without well
considered phase-in periods (and other appropriate measures to assure fair and equitable
treatment of all operators) would likely be harmful to both our industry and consumers.

The above comments notwithstanding, because Kloster is deeply interested in protecting the
consumer and because Kloster can only benefit from increased consumer confidence in the cruise
industry, we would like to reiterate our strong support for the increased bonding requirements as
detailed in the ICCL Response, aswell as our financial ability to meet such obligations should the
| CCL Response be accepted by the Commission.

Very truly yours,

OSTER CRUISE LIMITED

=

{

damM.Aron
hief Executive Officer and President
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Mr. Joseph C. Polking
Secretary

Federal Maritime Commission
800 North Capitol Street, N.W.
Washington, D.C. 20573

RE: DOCKET No. 94-06
Dear Mr. Polking:

The Transportation Institute represents 140 U.S.-flag shipping
companies engaged in foreign and domestic trades. Among our member
companies is American Classic Voyages, operator of the nation’s premier
cruise lines, Delta Queen Steamboat Company and American Hawaii
Cruises. The Institute appreciates the concern of the Federa Maritime
Cormnission that passengers are fairly indemnified against failure to
provide agreed upon service. It appears, however, that the approach
outlined in Docket No. 94-06 may have the opposite impact and reduce
existing consumer protection. The proposal unfairly disadvantages
existing U.S.-flag operators while discouraging the development of a
healthier U.S.-flag cruise industry. It can aso work to reduce the scope
of cruise options, both U.S. and foreign-flag, currently available to the
U.S. consumer.

Among the Institute’ s concerns are the following:

. Cruise vessels embarking U.S. passengersin foreign ports are
not required to post performance bonds. Thus, to the extent that this
massive increase in bond coverage forces vessels to homeport outside the
United States consumer protection for U.S. passengers would be removed.
Considering the maximum $5 million bonding per ship, the current fleet
of 135 ships would thus have a potential $675 million incentive to
homeport outside the United States. This incentive can be expected to
increase to $775- $875 million by the year 2000 and would not only inhibit
efforts by U.S. ports seeking cruise ship calls/homeporting opportunities
but diminish the economies of existing U.S. homeports.

e« o o Working for a Strong American Maritime Capability
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.. Eliminating the ability for a cruise operator to self insure using assets based in
the United States denies passengers a tangible means of insuring the integrity of
unearned passage revenue. It also weighs especially heavily against existing and
prospective U.S.-flag operators. Both foreign-flag companies operating internationally
and U.S.-flag companies operating in domestic trades must compete for the same U.S.
customer base. Foreign-flag operators benefit from generous ship construction subsidies
not available a U.S. domestic operator. To a modest degree, the current ability to self
insure has provided U.S. domestic operators with a means to offset this advantage while
adequately protecting passenger deposits.

. Asyou aso may be aware, steps have aready been taken and significant efforts
are underway to revitalize the U.S. merchant marine. An important component in this
effort is the development of a U.S.-flag cruise fleet. The Title XI ship loan guarantee
program has been funded after many years of dormancy. Two recent federal grants
under the Maritech defense conversion program for the advanced design and marketing
of U.S.-built cruise ships have been made with more expected. Pending maritime reform
and cruise promotional legislation are also intended to assist in advancing the U.S.-flag
cruise industry. The impact of the proposed requirement will add substantialy to the
aready high capital costs of market entry and the ability to expand U.S. market share
which the aforementioned efforts are intended to address. Consequently, the result of
this proposal is directly in conflict with the clearly stated goals of Congress and the
Administration.

The only companies able to handle the enormously increased capital
requirements are the largest, foreign-flag companies which aready have dominant
market share. Thus this proposal can potentially reduce the spectrum of cruise operators
by placing an unfair, and most importantly, unmanageable burden on smaller and mid-
size companies. The end result will be fewer options for the consumers the proposal
intends to protect.

The Institute strongly opposes this proposal and urges that the status quo be
maintained or that implementation be indefinitely postponed until aternatives which can
lead to the same goal without diminishing U.S.-flag opportunities are explored.

Sincerely,

P it

President
JLH/tlh
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OF CRUISE LINES

Carnival Cruise Lines
Celebrity Cruise Lines
Commodore Cruise Line
Costa Cruise Lines NV
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Secretary

Federal Maritime Commission

800 North Capitol St., N.W.

Washington, D.C. 20573

Docket No. 94-06

Financial Responsibility Requirements
for Nonperformance of Transportation;
Proposed Rule

Re:

The International Council of Cruise Lines (ICCL) is a non-profit trade
association which along with its predecessor organization has represented the
cruise industry since 1968. Our members have approximately 90% of the cruise
industry berth capacity.

Backeround

Over the past four years, the Commission has diligently reviewed its financial
responsibility requirements for nonperformance of transportation. In Fact
Finding Investigation No. 19, the Commission conducted an investigation of
the passenger cruise industry in order to establish a sound basis for a review of
its financial responsibility requirements. The findings of that investigation
demonstrated again the cruise industry’s responsible financial performance to

Premier Cruise Lmes, Ltd. the American consumer:

Princess Cruises

Regency Cruises, Inc.

. "The industry has an almost impeccable record."1

. “Missed sailings are now a rare occurrence."?

Royal Caribbean Cruises, Ltd.

Royal Cruise Line
Royal Viking Line

Seabourn Cruise Line

,‘ne Cruises, Inc.

. “Even when there are cancellations, cruise line operators have
historically refunded or made alternative arrangements that have
been acceptable to the affected passengers."3

. "The few times when there has been any need to utilize the security
instrument on file with the Commission, the available funds have been

Windstar Cruises

114, at37
2 1dat37
3 Id at37
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more than sufficient to cover the claims.“4

Indeed, the performance of the industry during the more than twenty-five years
since the enactment of Public Law 89-777 is strong testimony to the industry’s
stability and its high sense of responsibility to the public.5

Public Perception

Despite this excellent track record, the ICCL and its members are not unmindful of
the fact that the public perception is important.6 For example, although the
traveling public was not actually at risk in the pm-packaged American Hawaii
Cruises bankruptcy proceeding, a public perception of risk could affect ICCL
members regardless of those members’ actual financial posture. While we do not
believe that the public interest requires amendment to the current financial
responsibility requirements, we do believe that public perception of the industry
could be enhanced by certain amendments, if properly balanced and implemented.

ICCL Recommendation

Accordingly, the ICCL and its members would support the Commission’s
alternative proposal contained in Docket No. 94-06 to require 110 percent coverage
for up to $25 million in UPR per operator; coverage of 75 percent for UPR between
$25 million and $50 million per operator; and 50 percent coverage for UPR over $50
million per operator so long as the Commission implements this significant change
in increments over a reasonable period and at the same time implements a program
of self insurance that is realistically available to operators who demonstrate a
reasonably acceptable level of creditworthiness. In connection with these changes,
we believe that several technical adjustments would also be in order. We believe
that a proposal containing these features will receive wide spread industry support
despite the strong financial safety track record described above.

4 1dat37

5 In Docket No. 94-06, the Commission cites the bankruptcy of American Hawaii Cruises as a
possible cause for concern. Although the Commission refers to this bankruptcy as an
"involuntary" bankruptcy, our inquiry reveals that such proceeding was in fact a pre-
packaged bankruptcy proceeding designed to insure the continued operation of American
Hawaii's vessels. It was not an accident that no American Hawaiian passenger was affected
by this proceeding and that the action resulted in no risk to the public. In fact, the event
actually served as a successful example of one of the commercial protections which can help
protect the public.

6 As stated in the Report to the Commission in Fact Finding Investigation No. 19, "operators are
very aware that a reputation is a very valuable asset, and they seem to be willing to go
beyond what is legally required to make sure that their passengers are satisfied." Id. at 6.



Timin

The timing of any increase in bonding coverage should be carefully considered. The
Commission‘s alternative proposal calls for a dramatic and sudden increase in the
amount of credit capacity that any operator, particularly the large operators, would
be required to devote to this purpose. Like most responsible businesses, our
member lines make their operating and financial plans many years in advance.
This is particularly true for the construction of new ships, which have a long lead
time from the time of contract signing to the time of delivery. Capital which could
be suddenly required for purposes of bonding must, for many of our members, be
diverted from contractual commitments already made. Due to such factors, any
increase in the Commission’s bonding requirements should be announced well in
advance of its effectiveness, and progressively implemented over a multi-year
period so that the considerable capital requirements it entails can be planned for and
prudently managed by the operators.

ICCL and its members would support a schedule of increases in the existing sliding
scale in an orderly manner which our members could responsibly plan for and
accommodate, and would propose the following implementation schedule, using
the existing sliding scale as a base:

1. Effective 5/30/95, eliminate the current ceiling of $15 million,
and increase eligible UPR up to 100% up to $5 million, at 75%
between $5 and $15 million, 50% between $15 million and $35
million and 25% above $35 million with no overall maximum.

2. Effective 5/30/96, cover eligible UPR at 100% up to $15 million,
75% between $15 million and $35 million and 50% in excess of
$35 million.

3. Effective 5/30/97, cover eligible UPR at 110% up to $25 million,
at 75% between $25 and $50 million, and at 50% over $50
million.

Self Insurance

In addition to an orderly implementation schedule, the Commission’s proposed
elimination of the current $15 million ceiling should also be accompanied by a
program of self insurance that is realistically available to operators having a
reasonably acceptable level of creditworthiness. The Commission’s proposal in
Docket No. 9406 to eliminate self-insurance does not take into account either the
legislative intent of Public Law 89-777 or commercial reality.

The intent of Congress when it passed Public Law 89-777 was not to implement
virtual guarantees, but to establish a reasonable level of financial responsibility

-3-



without placing a burden on responsible operators. Clearly, Congress envisioned
that bonds or other forms of security would not have to be posted by all operators.
Yet, because of the Commission’s requirements relating to qualification for self-
insurance, and now the Commission’s proposal to eliminate self-insurance
altogether (regardless of its current lack of reasonable accessibility) operators are
given no alternative but to post a bond or provide other forms of security in order to
satisfy Public Law 89-777. This is not what Congress intended.

The report issued to the Commission in Fact Finding Investigation No. 19
recognized that if self-insurance is to be a realistic option, the Commission needs to
consider changes to its regulations.? Indeed, the report specifically stated that:

should the Commission feel that some type of coverage above the $15
million ceiling is necessary, an equitable compromise would be to
allow for self-insurance above the current ceiling.8

The biggest obstacle to the accessibility of self-insurance by creditworthy operators
today under the Commission’s regulations is the requirement that all assets be
located in the United States. The primary assets of most operators are their cruise
vessels, but because these vessels typically leave U.S. waters at some point during
their cruises, these assets cannot under current regulations be included in the
calculation of net worth.

The irony of this situation is that an operator’s UPR is calculated based upon cruises
that embark in the United States on vessels that, by definition, will enter U.S. waters
on a periodic basis. Indeed, the majority of cruise ships are in U.S. waters one or
more days a week on a year round basis.

The purpose of establishing financial responsibility through self-insurance is not to
place restrictions on an operator’s ability to deploy its assets or to ensure that a pool
of assets be located in the United States. Indeed, Public Law 89-777 does not contain
any such restriction. Instead, the purpose is to measure whether the operator has
sufficient financial strength to honor its commitments. A company’s
creditworthiness is determined by investors, lenders and all other corporate
constituencies independently of the physical location of its assets. This is a principle
long accepted by commercial bankers and Wall Street.

Accordingly, we propose that the Commission revise its self-insurance regulations
by eliminating the requirement that all assets be located in the U.S. Of course, we
would have no objection to a requirement that eligible operators agree to U.S.
jurisdiction in any passenger performance disputes with its U.S. passengers and
appoint a U.S. agent for service of process in this connection.

7 Fact Finding Investigation No. 19, Passenger Vessel Financial Responsibility Requirements,
Report to the Commission at p. 39.
81d. at 38.



In the report issued to the Commission in Fact Finding Investigation No. 19, a
concern was raised concerning the reliability of a cruise line’s net worth as reflected
in its financial statements on the basis of the possibility that in a depressed economy,
fixed capital assets may not be able to be liquidated at their book values. While there
is some basis for this concern, it is an issue that can be easily addressed. We propose
that the self-insurance net worth test be based on tangible net worth and be
increased from 110% of UPR to 300% of UPR This provides a margin for error in
the event that asset values decline. We note, however, that actual experience in the
sale of cruise ships evidences a history of cruise ship sales in excess of book value.

In order to provide additional comfort, we propose that a liquidity test (cash plus
undrawn committed credit facilities) of 100% for the first $25 million in UPR, and
50% of UPR above $25 million be added to the self insurance requirement, without
restriction on location of the funds in the U.S. In order to support evidence of self-
insurance, we propose that qualified cruise lines would report their financial
condition on a quarterly basis. These would be certified on a quarterly basis by the
line’s Chief Financial Officer and on an annual basis by the line’s independent
public accountant.

In Public Docket 94-06, the Commission raises a concern relating to reliance totally
on a net worth test for self-insurance. The Commission notes that other liens may
attach to the operator’s assets that have a higher priority. While this is true, we note
that the purpose of Public Law 89-777 is not to provide a virtual guaranty to the
public. As stated in the report to the Commission in Fact Finding Investigation No.
19:

The Commission has consistently interpreted the statute as requiring
financial responsibility, not financial guaranty.9

The theoretical concern for priority liens should not be the basis for denying a
realistic option of self-insurance as a means of establishing financial responsibility
for creditworthy operators. The experience of the almost three decades since the
passage of Public Law 89-777 should be convincing proof that there are a number of
responsible, creditworthy operators that ought to to be able to meet the financial
responsibility requirements without having to post a bond or other form of security,
especially if the long standing practice of a ceiling on this level of security is
eventually removed.

Additional Technical Adjustments

Due to the substantial increases in the bonding requirements that are being
recommended, we propose that the financial responsibility requirement regulations
be adjusted to provide that within 60 days of a request by any bonded entity (which
request may be made no more than once in any twelve month period), the

91d at 15.



Commission will allow a reduction in the required bonding level in order to
reflect changes in the company’s operations (e.g., the sale of a vessel or changes
in itinerary) that result in a material reduction in UPR on an ongoing basis, as
and when such reduction occurs. Such an amendment would be appropriate in
order to avoid any undue burdens on au entity that reduces its UPR below
historical levels.

In addition, we propose that the bonding requirement and self-insurance tests be
applied to the appropriate parent or bonding company of the cruise operator
which ultimately has the financial responsibility for the cruise operator.

Conclusion

In summary, the ICCL and its members stand on our exemplary record to the
public. We support the Commission’s alternative proposal to remove the current
$15 million ceiling and to implement a sliding scale, so long as the Commission
implements this fundamental and significant change over a reasonable and
orderly phase-in period and amends its self-insurance requirements to make self-
insurance reasonably available to creditworthy operators.

It is important for us to again reiterate how effective the cruise industry has
operated over the almost three decades since Public Law 89-777 was enacted.
The public has not lost a single dollar of passenger deposits since the law went
into effect. The industry has, in fact, been an outstanding model for providing
excellent value and service to the traveling public.

Respectfully submitted,
John T. Estes
President
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- Secretary
ESSEL Federal Maritime Commission
ASSOCIATION 800 North Capitol Street N.W.

Washington, D.C. 20573

RE: Proposed Rule Change - Docket No. 94-06

Dear Secretary Polking:
The Passenger Vessel Association appreciates the opportunity to comment on
Docket Number 94-06, the proposed rule change regarding unearned passen-
808 17th Street, NW, ger revenue reserve requirements for passenger vessel operators.
Suite 200 ,
\;lte . The Passenger Vessel Association is a 500 member trade association of
ashington,

owners, operators and suppliers of U.S.-flag passenger vessels. Our member
companies today operate some 1,200 vessels and carry about 80 million people
each year. Among the members we represent are the American companies
which offer overnight cruises, al on U.S. built, U.S. crewed, U.S.-flag vessels.
With the exception of one company, these companies all are small, generaly
family owned businesses whose vessels range in size from 49 to 138 passengers.
They operate these vessels on popular itineraries throughout the Americas,
from Venezuela to Alaska. The other company, Delta Queen Steamboat

Fax Company, operates larger vessels with a long history of quality service and

(202) 785-0540 financial success.

DC 20006-3910

The rule proposed in Docket Number 94-06 would impose a significant
financia hardship on our members who operate overnight passenger cruises,
al of whom aready are burdened by the high cost of flying the U.S.-flag.
These few companies, which represent the only American presence in the
cruise ship industry worldwide, struggle to make a profit in the face of higher
costs emanating from U.S. labor costs, U.S. income taxes, and U.S. Coast
Guard certification standards, both construction and operating. The full costs
associated with these requirements are not borne by the foreign competition,
which, of course, is one reason foreign-flag vessels dominate the cruise ship
business, even that which exists out of United States ports.

(202) 785-0510

formerly

he National . : . .

;;Ej;?;‘n In addition to imposing a new cost on these companies, the proposed rule also
of Passenger would restrict the working capital available to them to run and expand their
Vessel Owners
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businesses. These are not companies with multiple (much less multinational) lines of
credit. For the most part, these are companies that rely on earnings for maintenance
and repair, vessel replacement, fleet expansion and the myriad of other things that
comprise a dynamic business.

Unlike the large, foreign controlled corporations whose assets are based in and owned by
interests beyond the reach of U.S. law, the companies in whose behalf we write are
American companies. Their assets are based and registered in the United States and
their owners are U.S. citizens living in the United States. The FMC lumps “apples with
oranges’ to treat the two alike, with disproportionate harm suffered by the Americans.

Nearly two years ago, the FM C reviewed its regulations with respect to unearned
passenger revenue reserve requirements applicable to passenger vessels operators in the
event of nonperformance of transportation. The FMC concluded after this review that
its existing regulations satisfied the requirements of the law and no additional requireme-
nts were necessary. In light of this, it is unclear why the rule change proposed by Docket
Number 94-06 was promulgated.

We are not aware that any other mode of transportation is similarly encumbered by a
reserve requirement of this sort. Dozens of other commercial activities which commonly
require advanced bookings occur each day without the government putting in place an
insurance system for the purchaser if the activity fails to take place. In view of this, the
increase in revenue reserve requirements attaching to passenger vessels - particularly one
of the magnitude contemplated - seems without merit.

It also appearsto fly in the face of the President’s “Principles of Regulation”, as embod-
ied in Executive Order 12866. This document outlines the kind of regulatory system the
President has said the American people deserve, but also concludes that “we do not have
such systemtoday”. The order deems “consistency, predictability, the costs of enforce-
ment and compliance, flexibility, distributive impact and equity” to be the standards
against which regulations should be judged. We believe the rule change proposed here
fails to meet this test.

At atime when Congress is seriously considering legislation to revive the large cruise-
ship fleet flying the U.S.-flag, it seems at cross-purposes for the FMC to put forward a
proposal that would have the opposite effect. We urge the FMC to consider the impact
of the rule change proposed by Docket Number 94-06 and elect to withdraw the
proposal.

Sincerely,
Még ﬂé
Eric G. Scharf
Executive Director
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Mr. Joseph Polking

Secretary

Federal Maritime Commission
800 North Capitol Street N.W.
Washington, D.C. 20573

RE: Proposed Rule Change - Docket No. 94-06
Dear Secretary Polking:

The Passenger Vessel Association appreciates the opportunity to comment on
Docket Number 94-06, the proposed rule change regarding unearned passen-
ger revenue reserve requirements for passenger vessel operators.

The Passenger Vessel Association is a 500 member trade association of
owners, operators and suppliers of U.S.-flag passenger vessels. Our member
companies today operate some 1,200 vessels and carry about 80 million people
each year. Among the members we represent are the American companies
which offer overnight cruises, all on U.S. built, U.S. crewed, U.S.-flag vessals.
With the exception of one company, these companies all are small, generaly
family owned businesses whose vessels range in size from 49 to 138 passengers.
They operate these vessels on popular itineraries throughout the Americas,
from Venezuela to Alaska. The other company, Delta Queen Steamboat
Company, operates iarger vessels with along history of quality service and
financial success.

The rule proposed in Docket Number 94-06 would impose a significant
financia hardship on our members who operate overnight passenger cruises,
all of whom already are burdened by the high cost of flying the U.S.-flag.
These few companies, which represent the only American presence in the
cruise ship industry worldwide, struggle to make a profit in the face of higher
costs emanating from U.S. labor costs, U.S. income taxes, and U.S. Coast
Guard certification standards, both construction and operating. The full costs
associated with these requirements are not borne by the foreign competition,
which, of course, is one reason foreign-flag vessels dominate the cruise ship
business, even that which exists out of United States ports.

In addition to imposing a new cost on these companies, the proposed rule also
would restrict the working capital available to them to run and expand their
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businesses. These are not companies with multiple (much less multinational) lines of
credit. For the most part, these are companies that rely on earnings for maintenance
and repair, vessel replacement, fleet expansion and the myriad of other things that
comprise a dynamic business.

Unlike the large, foreign controlled corporations whose assets are based in and owned by
interests beyond the reach of U.S. law, the companies in whose behalf we write are
American companies. Their assets are based and registered in the United States and
their owners are U.S. citizens living in the United States. The FMC lumps “apples with
oranges’ to treat the two alike, with disproportionate harm suffered by the Americans.

Nearly two years ago, the FMC reviewed its regulations with respect to unearned
passenger revenue reserve requirements applicable to passenger vessels operators in the
event of nonperformance of transportation. The FMC concluded after this review that
its existing regulations satisfied the requirements of the law and no additional requireme-
nts were necessary. In light of this, it is unclear why the rule change proposed by Docket
Number 94-06 was promulgated.

We are not aware that any other mode of transportation is similarly encumbered by a
reserve requirement of this sort. Dozens of other commercial activities which commonly
require advanced bookings occur each day without the government putting in place an
insurance system for the purchaser if the activity fails to take place. In view of this, the
increase in revenue reserve requirements attaching to passenger vessels - particularly one
of the magnitude contemplated - seems without merit.

It also appears to fly in the face of the President’s “Principles of Regulation”, as embod-
ied in Executive Order 12866. This document outlines the kind of regulatory system the
President has said the American people deserve, but also concludes that “we do not have
such systemtoday”. The order deems “ consistency, predictability, the costs of enforce-
ment and compliance, flexibility, distributive impact and equity" to be the standards
against which regulations should be judged. We believe the rule change proposed here
fails to meet this test.

At atime when Congressis seriously considering legislation to revive the large cruise-
ship fleet flying the U.S.-flag, it seems at cross-purposes for the FMC to put forward a
proposal that would have the opposite effect. We urge the FMC to consider the impact
of the rule change proposed by Docket Number 94-06 and elect to withdraw the
proposal.

Sincerely,

Eric G. Scharf
Executive Director
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COWENTS OF AMERI CAN CLASSI C VOYAGES CO
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| NTRODUCTI ON

Anerican C assic Voyages Co. ("AMCV" or the "Company"),
formerly known as The Delta Queen Steanboat Co. and now the
corporate parent of The Delta Queen Steanboat Co. ("Delta Queen')
and Anerican Hawaii Cruises ("AHC"), hereby submts these
comments in response to the Notice of Proposed Rul emaking
("NPRM") published by the Federal Maritinme Comm ssion (the
"Comm ssion") on March 31, 1994. 59 Fed. Reg. 15149. This
proposal would make significant changes to the Commi ssion's
regul ati ons concerning the requisite evidence of financial
responsibility for nonperformance of transportation and the
related issuance of a Performance Certificate. 46 C.F.R Part
540.

As set forth below, AMCV has serious concerns wth the
proposed rul emaki ng and does not believe that the suggested
changes are warranted. Should the Conm ssion conclude otherw se,
however, after a conplete and reasoned analysis of the coments
and the relevant facts, AMCV al so suggests certain alternative

measures for the Comm ssion's consideration.



SUWARY OF POSI Tl ON

The Commission's proposal to elimnate entirely both (1) the
current ceiling on coverage of unearned passenger revenue ("UPR")
(together with adjustnents to the sliding scale), and (2) the
self-insurance option cane as a conplete shock to the cruise
industry in general' and to AMCV in particular. As the
Commi ssion is well aware, conpliance with the Performance
Certificate regulations has been a critical factor in AMCV's
grow h plans over the past two or three years, both in acquiring
the AHC vessels and in constructing a new vessel. Because Delta
Queen is the only commercial operator that has qualified for
self-insurance it also has a unique stake in the outconme of this
pr oceedi ng.

The principal concern with the NPRM is that it narks a
fundanmental change in the Commssion's interpretation of Section
3 of Public Law 89-777, 46 App. U.S. C. 817e ("P.L. 89-777"). Not
only is it the nost far reaching regulatory proposal since the
statute was enacted, but, in addition, it conpletely reverses
wel | -established interpretations and regulations that were
adopted after a thorough fact-finding investigation, public

hearings, full notice and comment rul enmaking and even an act of

' see Janes Santo, Potential N shtmare for Cruise Lines
Tour & Travel News, Apr. 4, 1994 (gquoting one cruise industry
representative: "I'm absolutely astonished at what's going on
here. W went through this ad nauseam for two years, wth
hearings in New York, Los Angeles, Mam and Washington, and
brought in all sorts of w tnesses. It doesn't seem proper that
you can spend 18 nonths getting sonething sorted out and bingo,
you're right back to where you started.")

- -



Congr ess. Rather than facilitating an ingquiry of an operator's
financial responsibility to perform the transportation, the
current proposal wll, for the first time, effectively require a
auarantv of virtually every dollar of UPR, regardless of the
operating history or financial wherewithal of the operator or the
practice in conpeting industry sectors. This is the practica
effect of renpbving both the coverage ceiling and the self-
i nsurance option. As explained below, all of the remaining
options for establishing financial responsibility contenplated in
the regulations (to the extent the option is available at all)
require full cash collateralization
The practical inpact on the cruise industry will be
significant and adverse. The full-collateralization requirenent
will put a very substantial burden on all operators by sharply
reducing cash flow and inpairing the ability of the operators to
make capital inprovenents and otherwise to function with the same
flexibility as their conpetitors in other travel and vacation
markets. While these burdensone "over-collateralization"
requi rements may be endurable for the |arger conpanies, the
remai ning operators will be forced to exam ne whatever other
alternatives exist, if any. The chairman of Carnival OCruise
Lines, the industry's largest cruise ship operator, sumarized
the reality of this proposal in the trade press as follows:
| have the cash on hand or the borrow ng
capabilities, but | think | amin a unique

position in being able to say that. I think there
are sone_conpanies that would find this




devastating, and | don't think that's too strong a
word.?

Faced with this kind of burden nost conpanies will need to
consider all options, including relocating base operations to
nearby foreign ports to avoid the Commission's jurisdiction
Because these operators will still draw from the sane North
American cruise market, however, this devel opnment woul d have the
counter-productive effect of allowng these conpanies to operate
wi thout any Performance Certificate, |eaving their passengers
with no coverage at all.

Wiile the largest cruise line, a foreign conpany operating
foreign-flag vessels, wll benefit by the elimnation of
conpetitors "devastated" by the proposal, those hardest hit wll
be U S. conpanies, |ike AMCV. Not only are they in the nore
vul nerabl e group, but unlike their foreign conpetitors, US.
conpanies will also |lose the self-insurance option. Because
self-insurance is available only to those with substantial U.S.-
based assets, its elimnation will hit only U S. -based conpani es.
US. -flag operators are already at a disadvantage with respect to
their foreign-flag conpetitors. They face high corporate incone
tax (from which foreigners are exenpt), as well as significantly
hi gher | abor and capital costs. The Commission's proposal wll
cost U S. operators one of their few advantages -- self-

i nsur ance. It will be a particularly heavy blow to the U S.-flag

crui se industry which only recently has begun a resurgence.

2 1d. (enphasis added).
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The proposed changes woul d be nore understandable had there
been any evidence of a problem But there is not a single
exanple in the nearly thirty years since P.L. 89-777 was enacted
of a passenger failing to recover a fare or deposit in the event
of nontransportation. The statute, as currently adm nistered
has provided a neans of weeding out the irresponsible operators,
thus protecting the public from the fly-by-night conpanies that
led to the enactnment of the statute in the first place.

Mboreover, even if there were a problem the travelling public's
risk of actual loss is further mtigated by existing protections
for those who purchase cruises by credit card, as sone 95% of the
travel ling public does,® as well as the availability of private

i nsur ance.

Wen neasured against this backdrop, AMCV finds no reason to
change the existing system Wth a perfect track record in
protecting the public, the Comm ssion should not undertake
changes that will substantially burden the industry, with little
or no benefit to the public and the potential for actually
increasing the risk to the public should operators shift to
departures from nearby foreign ports.

Before the Conm ssion takes any further action on these
proposals, it should undertake a substantive investigation and
analysis simlar to that which resulted in the current rules.

Shoul d the Comm ssion nonethel ess decide to proceed, however,

3 Fact Finding I nvestisation No. 19 - Passenger \Vesse

Financial Responsibility Requirenents, Report to the Conm ssion
(April 11, 1991) (hereinafter, the "Ivancie Report") at 3.
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AMCV suggests two alternatives (in addition to the retention of
self-insurance) to provide a nore reasonable way to address the
"theoretical gap"* in overall coverage.

One alternative would be to address any theoretica
shortfall the sanme way such risks are dealt with in other
i ndustries, that is, through public disclosure requirenents and
i ndi vi dual insurance. Crui se operators could be required to
advi se their passengers of the |evel of UPR coverage they have
established with the Comm ssion. In addition to disclosure, they
could also be required to inform travellers of the individua
i nsurance coverage presently available. This would allow the
travelling public to weigh the industry's perfect record against
the cost of additional insurance and nake their own insurance

selection in nuch the same way a rental car custonmer currently

does when renting a car. In this manner, the travelling public
will continue to enjoy its current high level of protection, but
wi t hout having to shoul der the burden of 100% guaranti es. For

those travellers who want to pay for the dollar-for-dollar
guaranty, it would continue to be available in the private
mar ket .

Anot her alternative would be to initiate a new rulemaking to
consi der other options, including basing coverages on the nunber
of berths per operator. This would help close both the "gap" and
renove the disparity in coverage requirenents between |arger and

smal | er operators that exists under current regulations. O her

4 See, e.g., lvancie Report at 37.
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options include tying any increase in the coverage ceiling to the
consunmer price index as the Comm ssion has done in the past and
retaining self-insurance but increasing the percentage of UPR
required as a function of net worth.
BACKGROUND OF AMERI CAN CLASSI C VOYAGES

AMCV, a Delaware corporation |isted on the NASDAQ Stock
Exchange, is the |eading provider of overnight passenger cruises
on inland waterways in the continental United States and anong
the Hawaiian Islands. AMV operates Delta Queen, which, with the
tw U S -flag vessels, the DELTA QUEEN and the M SSI SSI PPI QUEEN
having 596 total passenger berths, provides three to twelve-night
paddl e-wheel driven steanboat cruise vacations on the
M ssi ssippi, Chio, Cunberland, Atchafalaya and Tennessee Rivers.
Delta Queen's sister conpany, AHC,®> operates the only two ocean-
going U S -flag cruise liners, the CONSTITUTION and the
| NDEPENDENCE, having 1,526 total passenger berths, on three, four
and seven-night cruises anong the Hawaiian |sl ands.

Delta Queen has been an active participant in the
Commi ssion's recent rul emakings concerning the Performance
Certificate requirements® and, on April 29, 1993, qualified as a
self-insurer with respect to the operation of its two riverboats.
Delta Queen far exceeded the Conm ssion's net worth requirenents

and is the first and only comercial conpany to use the self-

> Approxi mately 80% of the stock in AHC is held by AMCV

See discussion infra, Section I.C p. 15.
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i nsurance option to neet the Commission's regulations.’

Previously, Delta Queen qualified under 46 CF. R Part 540 with
an escrow account, which had proven to be cunbersone and
i npracticable. Wth the self-insurance approval, the Conpany was
able to devote the funds that previously were conmtted to secure
the escrow arrangenents toward re-investing in the U S. nerchant
mari ne through the construction of the AMERI CAN QUEEN, a new $65
mllion, 420-passenger steanboat which is scheduled to be
delivered from a Louisiana shipyard next year.

Last August, with the acquisition of the CONSTI TUTI ON and
t he | NDEPENDENCE, the Conpany took over the obligation of the
vessels' previous owners to indemify passengers and supplied the
Commi ssion with a guaranty underwitten by The Steanship Mitual
Underwiting Association (Bernuda) Ltd. in the anmount of $15
million.® The Conpany believes that at all times the potenti al
val ue of the Conpany always exceeded UPR and therefore
passenger‘s funds were not at risk.

At the sane time, the Conpany announced plans to invest an
aggregate anmount of $60 mllion in the refurbishment and
upgrading of the two AHC vessels. The project will include

structural repairs and nmachinery replacenent, hotel work,

7 By letter dated April 29, 1993 from Joseph C. Pol king,
Secretary to the Commission, to Steven |saacson, Chief Financial
Oficer of Delta Queen, the Conm ssion approved the conpany as a
sel f-insurer.

8 See Certificate Nos. P-200 and P-446, issued to G eat
Hawai i an Properties Corp. (d/b/a American Hawaii Cruises) and
G eat Hawaiian Cruise Lines, Inc. for the | NDEPENDENCE and the
CONSTI TUTI ON, respectively.
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i ncluding cabin and public space renovation, and upgraded air
conditioning, electrical and pollution control systens. The work
is scheduled to begin on the | NDEPENDENCE on July 19, 1994 at
Newport News Shipbuilding in Virginia with the vessel returning
to Hawaiian service in Cctober. It is anticipated that the
second vessel will go into the shipyard shortly thereafter

Wth the successful transition of the AHC vessels from their
previous owners and the profitable operation of the overal
fleet, the Conpany filed an application on February 24, 1994 to
consolidate its evidence of financial responsibility for all four
vessel s under the self-insurance option provided in the
commission's regul ations. 46 C.F.R §540.5(d). |In support of
its application, the Conpany provided evidence of its perfect
operating history regarding clains for nonperformance. In
addition, the Conpany evidenced that as of Decenber 31, 1993, it
had a net worth of $84,786,000 or 184%° of its highest |evel of
UPR within the previous tw years ($45,990,000), once again far
exceeding the Comm ssion's 110% requirenent. Less than one nonth
| ater the Comm ssion commenced the current rul emaking proceeding.

The Conpany's application is still awaiting Conm ssion action

9 This calculation was conservatively based on the book
val ue of the vessel assets. Had the nore realistic fair market
val ue of the vessels been used this percentage would be far
hi gher .
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DI SCUSSI ON
THE STATUTE AND WEELL- ESTABLI SHED COVM SSI ON | NTERPRETATI ON
REQUI RE EVI DENCE OF FI NANCI AL RESPONSI BI LI TY BUT NOT A
FI NANCI AL GUARANTY
A The statute is directed at the particul ar probl em of
"fly-by-night » operators and Prow des for appropriately
narrow relref to guard agai nst them
The statutory basis for the Commission's proposal is P.L.
89-777, which was enacted in 1966 for an express objective: "to
protect against passengers being stranded when a vessel fails to
meke its contracted sailing." S. Rep. No. 1483, 89th Cong. 1st

Sess. 1 (1966), reprinted in 1966 U S.C.C A N 4176. Inits

report, the Senate Commerce Conmttee cited two instances "where
prospective passengers were |eft stranded on the pier owng to
the cancellation of scheduled sailings."™ Id. at 4179. In both
cases, nost of the passengers had no recourse to recover noney
paid in advance since the vessels were docunented under foreign
flag and the charterers of the vessels had either disappeared or
spent the fares. See Ivancie Report at 9.

Congress responded by enacting an appropriately tailored
statutory schene designed to protect the travelling public from
fly-by-night "operators of questionable financial
responsibility, ™ but without financially over-burdening reputable

vessel operators.' Congress evidenced this intent in the

10 See H Rep. No. 1089, 89th Cong., 1st Sess. 2 (1965) and
Coastwi se Cruise Regulations; Testinony of then-Chairman of the
Commi ssion, Admiral Harllee, Hearings Before the Subcommittee on
Merchant Marine of the House Committee on Merchant Marine and
Fi sheries, 89th Cong., 1st Sess. 70-71, cited in the lvancie
Report at 10-11.
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express ternms of the statute which provides for a flexible
syst em

[No person shall offer transportation] wthout there
first having been filed with the Federal Maritine

Conmmi ssion such information as the Comm ssion nmay deem
necessary to establish the financial responsibility [of
the person]... or in lieu thereof, a copy of a bond or
ot her security, in such formas the Conm ssion, by rule
or regulation, may require and accept..

46 App. U S.C. § 817(e) (emphasis added).
Far from requiring any ki nd of suarantv of paynent in the
event of nonperformance, the system Congress fashioned begins

with nothing nore than the filing of information sufficient for

the Conmi ssion to determ ne whether vessel operators are
responsi bl e conpanies that would not |eave passengers stranded.

Only as an alternative procedure does the statute provide that

"in lieu" of such information, the Conm ssion could require a
bond or other security. Id. This may also be the preferred
alternative for sone privately held vessel operators who, given
the enornous conpetition in the cruise industry, would prefer a
bond, at reasonable levels, rather than subjecting conpany books
to public scrutiny.

The legislative history makes clear that Congress recognized
that many vessel operators in the cruise business were
financially responsible and that bonds or other security would be
required only as an alternative:

This section provides for the filing of evidence of

financial security or in the alternative a copy of an

acceptabl e bond or other security because nany persons

operating in the cruise business are responsible and

mai ntain sufficient assets in_this country which could be
proceeded agai nst.
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S. Rep. No. 1483, 1966 U . S.C.C A N 4176, 4182 (enphasis added).

In paragraph (b) of Section 3 (46 App. U S. C. § 817e(b)),

Congress set out certain specifics for the bonding arrangenents,
shoul d the Comm ssion choose to offer the bonding alternative.
Only there, in the Iimted context of a bond, was there ever any
suggestion that dollar-for-dollar coverage m ght be required.
Significantly, the Comm ssion recognized the anbiguity of the
provi sion and has never read the |anguage as requiring such

cover age. I ndeed, after its investigation and rul enakings in
this area, the Conm ssion requested that Congress delete those
provi sions and Congress obliged. See Pub. L. 103-206, 107 Stat.
2427 (1993).

B. Congress recently anended the statute to clarify that
financial responsibility, not financial guaranty is
required

Any lingering question as to Congressional intent vis-a-vis

full dollar-for-dollar coverage was clearly put to rest |ast
Decenber, when Congress expressly deleted from the statute the
only | anguage that could have been read to require full coverage.
Pub. L. 103-206, Title Il1l, Section 320, 107 Stat. 2427 (1993)
(deleting | anguage requiring bonds to "be in an anount paid equa
to the estimated total revenue for the particular
transportation"). The suggestion to delete this particul ar

| anguage was made by the Conm ssion itself and explai ned by

Chai rman Hat haway during hearings before the House Subcommttee
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on Merchant Marine just last year."™ In response to a question
about the proposed del etion, Chairman Hathaway confirmed that the
Commission's interpretation of the statute was certainly not that
it required dollar-for-dollar coverage:

Under Section 3[a] of the Act concerning Passenger Vesse

Fi nanci al Responsibility, we [the Federal Maritine

Commi ssion] are responsible for nmaking sure that the
passenger vessel conpanies have enough security to assure us
that if for some reason they don't sail, that people wll

get their noney back. 3[a] says that we can require

what ever information, bond or other security that we find is
reasonabl e.

But section 3[b] says that if a bond is required--and in
line with that, we have increased the nmaxi mum anmount from
$10 mllion to $15 million--the bond has to be in an anount
equal to the estimated total revenue for the particular
transportati on. That could run up to about $100 mlli on.

W don't think that the Congress intended that, because it
gives uS in section 3fal discretion to determ ne reasonable

security. If we felt that they were secure just by | ooking
at their balance sheet, | suppose we could say, **Wll, K

You can go ahead."

It has been our customto accept a bond, but to require
coverage of that anount--say, of $100 million--1 think would

be far beyond what the Congress actually intended. And so

| ast year all of us agreed--all the Conmm ssioners and they
are here today--that we could strike the last few words from
section 3(b)--.

FMC and MARAD Authorizations, FY 1994 Hearings at 7 (enphasis

added) .12

" FMC and MARAD Aut horizations, FY 1994, Hearings Before
the Subcomm__on Merchant ©Marine of the House Conmm on_ Merchant
Marine and Fisheries, 103d Cong., 1st Sess. 7 (1993).

12 Chai rman Hat haway's reference to the prior year's
agreenment of the Conmi ssioners reflects the Commission's
unchanged position from 1992, which is also reflected in the
House Commttee on Merchant Marine and Fisheries Report on the
FMC Aut hori zation Act of 1992:

(continued...)



Chai rman Hathaway's testinony, as is discussed nore fully
bel ow, reflected what was by then the well-established position
of the Conmm ssi on: full dollar-for-dollar coverage was neither
i nt ended nor warranted. Yet, less than one year after this
testinmony was presented to Congress, the Conm ssion has proposed
an "about face"™ and initiated a rulemaking that essentially would
reqguire dollar-for-dollar coverages in the ampunt of $100 million
and beyond and that would elimnate in its entirety the self-

i nsurance option, thus preventing the Conm ssion from relying on

any conpany's bal ance sheet, regardl ess of how strong.’

2¢ . continued)

The Commttee agreed to an anendnent...anending section 3(b)
of Public Law 89-777 that clarifies the bonding requirenent
for the protection of passengers in the event of the
cancellation of a cruise trip. The anendnent was requested
by the Federal Maritine Conm ssion to renove extraneous
statutory |anguage and will not change any of the current
requi rements protecting passengers.

H R Rep. No. 102-495, 102d Cong., 2d Sess. 3 (1992).

13 For exanple, The Walt Disney Conpany recently announced
plans to enter into the cruise business. Ted Reed, Disnev to
Enter Cruise Business Wth Fla.-Based Ship as Early as *'98, J. of
Comm, May 9, 1994, at 7B. This is a conpany with substantia
U.S. assets and a strong bal ance sheet -- showing net worth in
excess of $5.7 billion -- yet under the Conm ssion's current
proposal, even this conpany would not be able to evidence that it
was financially responsible unless it obtained a surety bond or
one of the other instrunents acceptable to the Conmssion in lieu
of the obvious information establishing its financial wherewtha
to make good on passengers' clainms. See 1993 Annual Report of
The Walt Disney Conpany at p. 45.
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c. After a full fact finding investigation and repeated
rul emaki ngs the Conm ssion has continuously interpreted
the statute as requiring financial responsibility, not
an unconditional guaranty
In little nore than four years, the key issues in this
proposed rule have been the subject not only of an act of
Congress but also nine separate Federal Register notices, five
separate Conmm ssion Docketed proceedings, one full Conmm ssion
Fact Finding Investigation involving three public hearings held
nati onwi de, and dozens of public comments.™ In this process,
the central questions of the current rul emaking have been
addressed, analyzed, comented on by the public and decided. In
each case the final decision has supported the concept that P.L
89-777 requires financial responsibility of the passenger vessel
operator, not unconditional guaranties of total UPR  Moreover,
with respect to the two fundanental issues which are the subject
of the current rulemaking -- elimnation of the ceiling (together
with the related adjustnent of the sliding scale) and elimnation
of the self-insurance option -- the Conm ssion has already
addressed each, and in each case has cone to a decision at
conplete odds with the current proposal
1. The Ceiling

Over four years ago, when the current round of rul emakings
began, the Conm ssion proposed in Docket No. 90-01 to elimnate
the ceiling (then $10 mllion) in favor of requiring al

applicants to provide coverage of 110% of UPR, no matter how

14 See Federal Register Notices in Docket Nos. 90-01; 91-
32; 92-19; and 92-50.
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sizable that nunber and no matter how financially sound the
applicant. 55 Fed. Reg. 1850 (Jan. 19, 1990). Havi ng
encountered significant opposition to this proposal, as evidenced
by the coments submitted, the Comm ssion instead decided to
retain the ceiling, but to increase it to $15 mllion. 55 Fed
Reg. 34564 (Aug. 23, 1990). The concerns raised by the
commenters were so significant that the Conm ssion al so decided
to initiate a conprehensive fact finding investigation "to
collect, review and analyze information pertaining to the cruise
industry" for the express purpose of "establish[ing] a sound
basis for review of current FMC regulations.” O der of
I nvestigation (FF-19), 55 Fed. Reg. 34610, 34611 (Aug. 23, 1990).

Seven nonths |ater, upon conpletion of the investigation and
several field hearings, the Investigative Oficer, Conm ssioner
Francis J. lvancie, found the record to be "devoid of any
conpel ling evidence that warrants an increase of our current $15
mllion ceiling," and flatly concluded that an increase was "not
justified.* I vanci e Report at 25, 37.

The Ivancie Report could not have stated the Commission's

position nore clearly:

The Conmi ssion has always interpreted Section 3 as
mandating a reasonable ceiling on the size of the

security required of a cruise operator....The

Conmmi ssion has consistently interpreted the statute as
requiring financial resnonsibilitv, not financial
guarantv., The Conmi ssion has also recognized that a
dol lar-for-dollar bonding requirenent would
unnecessarily increase an operator's cost of doing
busi ness.
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If the Conmission were to reauire a dollar-for-dollar
coverage for insurance, escrow, guaranty, or surety
bonds—it would be departing fromits established
policv with no reasonable justification. Costs would
be raised and the individual passenger's protection
woul d not necessarily be increased.

I vanci e Report at 15 (enphasis added).
Not surprisingly then, the lvancie Report seened to put to
rest any discussion of elimnating the ceiling (that is, unti
the current rul emaking). In fact, when the Conmm ssion instituted
the rulemaking to inplenent the Ivancie Report in Docket No. 91-
32, it even considered whether the ceiling should be_lowered. 56
Fed. Reg. 40586, 40587 (Aug. 15, 1991). The follow ng year, when
the Comm ssion published a Notice of Proposed Rulenmaking in
Docket No. 92-19 and eventually adopted a final rule in yet
anot her proceeding on these issues, it again decided to retain
the ceiling, finding a further revision to be "unwarranted." 57
Fed. Reg. 19097, 19098 (May 4, 1992). Once again recogni zi ng
that the statute called for evidence of financial responsibility
and not a financial guaranty, the Conmm ssion concluded that even
t hough the $15 million ceiling did not provide passengers with
dol l ar-for-dollar coverage:
this ceiling appears to strike a reasonabl e bal ance
between Public Law 89-777's objective of protecting

passengers and the requirenents this |egislation
i nposes on the cruise |line industry.

Still concerned that the ceiling could inpose too heavy a
burden %on certain operators with UPR at or near the ceiling that

could be disproportionate to their potential risks of failure,"



the Conm ssion then proposed a nore lenient sliding scale which
was eventually adopted. Id.; 57 Fed. Reg. 41887 (Sept. 14,
1992).
2. Sel f- 1 nsurance

Li ke the UPR ceiling issue, the self-insurance issue has
been the subject of considerable attention by the Conmm ssion over
the past several years. And like the ceiling issue, the
rul emaki ngs, public comment and the Comm ssion's decisions have
all been in a consistent direction, that is, toward |iberalizing
the self-insurance requirenents in order to make them
realistically available to the cruise industry.

This issue surfaced during Conmm ssioner Ivancie's
i nvestigation, where it was found to be of concern to nost of the
crui se |ines. Ivancie Report at 28. Also finding that only two
entities took advantage of the self-insurance option, the Ivancie
Report concluded that if self-insurance were to be a realistic
option, changes would have to be nmade. Accordingly, the Ilvancie
Report recomended that the Comm ssion liberalize the self-
insurance rules. Id. at 38-40. Since that recomendation was
made, self-insurance has been addressed in three docketed
proceedi ngs (Docket Nos. 91-32; 92-19; and 92-50), and in each
one, the objective has been to find a workable fornulation so
that self-insurance could becone a realistic option. Wile
several additional safeguards were adopted, such as requiring the

self-insurer's assets to be located in the United States, at no



time was there any suggestion that the self-insurance option be

el i m nated altogether.

D. The proposed rules reverse the Comm ssion's current
rules and effectively require a 100% dol | ar-for-doll ar
guar anty

As is evidenced above, the Comm ssion has consistently and
deliberately interpreted P.L. 89-777 in such a manner as to
require vessel operators to be financially responsible, but not
to require them to unconditionally guaranty total UPR in every
concei vabl e circunstance. The proposed rule nmarks a clear and
dramatic departure from the Comm ssion's previous application of
the statute. Far from "tinkering™ with the requirenents, as was
suggested at the commencenent of this proceeding, the proposed
elimnation of the ceiling and termnation of the self-insurance
option fundanmentally alters the application of P.L. 89-777 in a
way that, as shown below, wll have significant consequences for
the industry and the travelling public alike.

The nost fundanental and far reaching change is that the
proposal, for all practical purposes, elimnates any option to
evi dence financial responsibility in any manner other than those
that require dollar-for-dollar coverage. As a result, the
Conmmi ssion's |ong-standing position of requiring responsibility,
not guaranties, is reversed, because of the five options provided
in the regulations, only two are realistically avail able and both
require 100% col |l ateral

* insurance is not comercially available;
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* self-insurance will be termnated if the proposed rule
i s adopt ed:

* the escrow account is so cunbersone and inpracticable
for this industry as to be unworkable (while
effectively requiring full cash collateral in any
event); and

* the two remmining options -- guaranties and surety
bonds -- both require full cash collateral

Adoption of the current proposal, therefore, w thout any

ceiling on coverage, wll effectively create a very fundanenta
shift in a system where every vessel operator will be required to
provide an unconditional, dollar-for-dollar guaranty for total
deposits for every passenger
L. Quaranties and surety bonds nust be fully
collateralized and therefore are not feaSible at
unlimted levels

Most passenger vessel operators neet their Section 3

obligations with either a surety bond or a guaranty, typically
i ssued through a Protection and Indemity Cdub ("P&I Club") of
which they are a member.™ As long as there is a ceiling on
coverage, these nethods of coverage are relatively avail able.
There is of course one condition: that they be fully

col l aterali zed. The higher the covered anount, the nore

15 The Ivancie Report stated that only one passenger
vessel operator used a bank guaranty arrangenent and one used an
escrow arrangenent, while nine used surety bonds and guaranties
i ssued by insurance conpanies and thirty relied on P& C ub
guar anti es. I vanci e Report at 44-45.
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difficult the instrunent is to obtain and the greater the burden
on the vessel operator.
Wth respect to surety bonds, the Conmm ssion has observed:

[T]lhe evidence of financial responsibility which
carriers have posted in nost cases nust be fullv
collateralized bv cash or equivalents as a requirenent
of underwiters providing such evidence. The
underwiters generally will not issue a bond or other
evidence unless it is supported by cash deposits or
equi val ent s.

55 Fed. Reg. 34564, 34567 (Aug. 23, 1990) (emphasis added).
The experience of AMCV fully confirnms this observation. Attached
to these coments as Exhibit A is correspondence from
AMCV's insurance brokerage firm Rollins Hudig Hall, explaining
the full-collateralization requirenent. The Conm ssion has also
obtained comments in this Docket from The Surety Association of
America pointing out that adoption of the proposed rules wll
mean that "surety bonds may not be a viable solution for vessel
operators that need to replace self-insurance, or provide
increased limts of security."'

The experience wth guaranties is nearly identical
Al though P& Cubs are self-insurance-type pools operated on a
non-profit basis, they still require the cruise operator to fully
collateralize the guaranty with an unconditional letter of credit
or other collateral to the P& Club in order to reinburse the P&

Club for clains filed against the guaranty. 55 Fed. Reg. 34564,

16 See Letter from Wlliam L. Kelly, Assistant Director -
Surety of The Surety Association of Anmerica, to the Conmm ssion of
April 14, 1994. This Association represents nore than 650 surety
conpanies that collectively provide approximately 95% of the
surety bonds witten in the United States.
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34567 (Aug. 23, 1990); Ivancie Report at 16-17. Mor e
significantly, the P& d ubs have commented to the Comm ssion
that if the ceiling were renoved, they would sinply be unable to
continue providing guaranties in nmany cases. 55 Fed. Reg. 34564,
34567 (Aug. 23, 1990).

Al t hough the Comm ssion has suggested that guarantors and
surety conpani es undertake an "anal ysis and endorsenment of a
PVO's [passenger vessel operator's] future financial and
operational risk-worthiness, " this conclusion is msleading
because where cash collateral is required, little independent
assessnent is necessary. 57 Fed. Reg. 62479, 62480 (Dec. 31
1992). The collateralization practices of guarantors and surety
conpani es conbined with the proposed elimnation of the coverage
ceiling nmeans that it will no |longer be enough for vesse

operators to be financially responsible, instead they nust be in

a position to provide an unconditional guaranty of total UPR.
Chai rman Hat haway recognized the potentially burdensone and
unreasonabl e levels of coverage that could be required wth
dol lar-for-dollar coverage when he testified before the House
Merchant Marine & Fisheries Conmttee's Merchant Marine
Subcommi ttee | ast year:
[unlimted coverage] could run up to about $100
mllion. ..to require coverage of that anmount | think

woul d be far beyond what Congress actually intended.

FMC and MARAD Authorizations, FY 1994 Hearings, 103d Cong., 1st
Sess. 7 (1993).

The burdens of requiring cash or cash equivalents to be set
aside in anmounts as large as this are obvious. Few airlines,

-22-



hotels, resorts or other conpanies in the travel industry could
function with this kind of drain on working capital. It is clear
that this would Iimt the ability to nmake the kinds of capita
investnents required of the capital-intensive maritine industry.
Construction costs for nodern cruise ships can run $150,000 per
berth or more,' and with 2000 or nore berths on some of the
| arger vessels, the capital requirenents are substantial

AMCV is no exception. The AMERI CAN QUEEN, which is
currently under construction in Louisiana, will cost $65 mllion
or nore than $155,000 for each of the 420 berths. AMIV nade its
capital investnment decisions with respect to this vessel severa
years ago and planned accordingly. The Conpany obtained a $65
mllion credit facility and began the project. This was done at
a tinme when the Conpany counted on obtaining, and eventually
qualified for, self-insurance. Then, with the acquisition of the
AHC vessels and the assunption of the previous owners
Performance Certificate obligations of $15 mllion, the Conmpany
pl anned an additional $60 million in capital inprovenments, once
again secure in the know edge that it was eligible under the
Commi ssion's regulations to qualify for self-insurance. However
under the new proposal, and w thout accounting for the addition
of the new vessel, the Conpany would have to set aside over $46
mllion in cash or cash equivalents, representing nearly 40% of

its capital expansion plans. Adoption of the proposed rule wl

n McDowell, Cruise Lines Betting That Bigger
Y. Tinmes, June 15, 1994, at Di1-2.

17 See Edwi
W1l Be Better, N




force AMCV to seriously reconsider those plans. Put anot her way,
for AMCV, the new rules are the equivalent of pavins cash for the
construction of a new 300 passenger vessel (at $150,000 per
berth), but wthout ever being able to use the vessel!'®
Clearly the financial burden on all passenger vessel operators
will be substantial. Mreover it will serve as a significant
di sincentive for investnent in the nerchant marine.
2. Insurance is not comercially available

G ven the nearly inpeccable record of the cruise industry
in performng its transportation obligations, one would think
that the risk of nonperformance m ght be a readily-insurable risk
and that nost cruise ship conpanies would take advantage of the
i nsurance option under the Conmmi ssion's regulations. The fact of

the matter is, however, that not one single company has sel ected

t he insurance option. I vanci e Report at 44. If the experience
of AMCV is any guide, the reason for this is that such insurance
is sinply unavail abl e. It is not a question of prohibitively
high premuns, it is a question of availability. In its market
research, AMCV has found no insurance carrier offering comercia
i nsurance to cover this risk.
3. The escrow account option is unworkable

Li ke the insurance option, the escrow option in the
Conmi ssion's regulations is, for all practical purposes, not a
feasible option for the larger cruise operator. The reason is

that the escrow systemis nore costly than other alternatives and

18 See discussion infra, p. 50.

-24 -



so cunbersone as to be unworkable. This is particularly true if

the ceiling on coverage were to be renoved. As explained in the

| vanci e Report:

If a cruise conpany is conpelled to deposit all passenger
paynents in an escrow account, all of this portion of the
conpany's working capital would be unavail able before

sai ling. The conpany would then be forced to borrow an
anount equal to the escrowed anmobunt to replenish its working

capital. For P& [Pacific & Orient, the parent of Princess
Cruises] this would result in borrow ngs of $100-150
mllion., |If we assune that the escrowed funds earned 735%

and the new borrow ngs cost 10%, P& woul d incur an
unnecessary interest expense of over $3 mllion annually.
. . Ihese costs will ultimately be borne by the cruise
passenger.

Id. at 19, guoting Comments of Princess Cruises, Transcript, Los
Angel es Hearing, Jan. 16, 1991, Exhibit | at 4-5.

The difficulties with the escrow alternative are evidenced
by the fact that no large or md-sized vessel operators use this
option. At the time of the Conmission's investigation, only one
conpany, Delta Queen, had an escrow account and it now qualifies
as a self-insurer. I vanci e Report at 44.

So cunbersone is the escrow alternative that Delta Queen
wound up effectively providing full cash collateral to its escrow
agent rather than trying to track each individual ticket
transacti on. The nethods for calculating required UPR and for
tracking deposits illustrate sone of the problens. For exanpl e,
a primary depository bank may not handl e individual refund
di sbursenents to travel agents for passenger cancell ations. Many
banks will only perform deposit/disbursenent and fund managenent
functions on a weekly basis. This results in significant

additional costs due to inaccurate calculation of actual UPR It
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is also difficult to track escrow credit card purchases. It is
even nore difficult, if not inpossible, for vessel operators to
determne the portion of a deposit that is for the voyage,
requiring a deposit into escrow, and the portion that is for

ot her services such as air, hotel, car rental and cancellation
i nsurance which need not be escrowed, and in fact are needed to
pay in advance to other vendors. Because this apportionnent is
simply not feasible, the vessel operator ends up matching the
passenger's entire paynent even though only a portion of it
covers the cruise.

The escrow alternative inposes the sane kinds of limtations
on working capital as the guaranty and surety bond options, but
with even nore problens because of the difficulties in
adm nistering the escrow account. These practical difficulties,
together with the serious problem of securing additiona
financing to nmake up for the loss of working capital to the
escrow account, nmake the escrow alternative difficult under the
current regulatory reginme. Thus, with the proposed elimnation
of the ceiling, the escrow alternative offers no advantage over
securing a bond or guaranty with cash collateral, and with its
cunbersone admnistration, it is unrealistic as a practical

opti on.
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([ THE COMM SSION'S JUSTI FI CATI ON FOR REVERSI NG | TS CURRENT

REGULATI ONS IS | NADEQUATE, PARTI CULARLY WHERE NO ONE Has

EVER BEEN W THOUT COVERACGE |IN THE EVENT OF NONPERFORMVANCE

As di scussed above, the Comm ssion has devel oped
conprehensive regulations and a consistent interpretation of P.L
89-777 through nunerous rul emaki ngs, hearings, an investigation
and Congressional action, all of which have resolved the
fundanental issues in this rul emaking. In the intervening nonths
there has been great reliance on this record by cruise operators
such as AMCV who have nade significant acquisitions and other
i nvestnent decisions secure in the know edge that the basic
interpretation of the statute had been resolved."

Now, 'this proposed rul emaking, conbined with the particular
factual circunstances present in the industry, wll conpletely
alter that well-settled regulatory framework. Under these
circunstances, the agency has a particular responsibility and
obligation to denonstrate why such a change is warranted. Yet
the statenment acconpanying the proposed rule addressed the need
for change in only a few short sentences. 59 Fed. Reg. 15149,
15150 (Mar. 31, 1994). The cruise industry and the public
deserve nore of an explanation before the Commi ssion's well-
established interpretations are summarily reversed. In the words
of the Suprene Court:

An agency's view of what is in the public interest may

change, either with or without a change in circunstances.

But an agency changing its course nmust supply a reasoned
anal ysis .

19 See supra Section I|.D.l, p. 20.
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See Motor Vehicle Mrs. Ass'nm v. State Farm 463 U.S. 29, 57, 103

s.ct. 2856, 2874, 77 L.Ed. 2d (1983); see also id. 463 U S at 42,
103 s.ct at 2866 ("an agency changing its course by rescinding a
rule is obligated to supply a reasoned analysis for the change").

In Atchison, Topeka & Santa Fe Rv. Co. v. Wchita Board of Trade,

the Court explained that an agency has a "duty to explain its
departure from prior norns," and that "whatever the ground for
the departure from prior norns, however, it nust be clearly set
forth so that the reviewing court may understand the basis of the
agency's action and so may judge the consistency of that action
with the agency's nmandate." Id., 412 U. S. 805, 808, 93 S. Ct.
2375, 37 L.Ed.2d 350 (1973), cited by Mtor Vehicle Mrs. at 103

S.Ct. 2866: see also Congresso de Uniones lnudstriales de Puerto
Ricov. NLRB., 966 F.2d 36, 39 (1st Gr. 1992), where, in the

context of an NLRB decision in which the Board "departed from
precedent, " Judge Breyer explained that an agency "cannot depart

significantly from prior precedent w thout explicitly recognizing

that it is doing so and explaining why." (Enphasis in original.)
Under the standards set forth by the Court, the Conmm ssion
"must exam ne the relevant data and articulate a satisfactory
expl anation for its action including a 'rational connection
between the facts found and the choice made.'" NMtor Vehicle

Mrs. 103 s.ct. at 2866, dquoting Burlington Truck lines, Inc. V.
US . 37 US 156, 83 S. &, 239, 245-246, 9 L.Ed.2d 207 (1962).

Here, the Conmm ssion has exam ned the relevant data and

articul ated explanations for its actions over the course of the
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past four years by ordering the lIvancie Report and with the
various rul emaki ngs considered in Dockets Nos. 90-1, 91-32, 92-19
and 92-50. The inplenentation of various recomendations in the
Ivancie Report was the result of a well-thought out and
t horoughly conceived plan of regulatory action. On the other
hand, the Conmmission's |atest proposals represent a revocation of
two fundanental aspects of that plan -- the ceiling and the self-
insurance option -- with no conparable review or analysis.?

Under the standards applied by the Supreme Court, the
Commi ssion has failed to neet its burden of undertaking a
t horough investigation before conpletely reversing a |ong-settled
policy. The reasons offered to support this regulatory reversa
simply do not justify ignoring the significant record devel oped
by the Conmi ssion on these issues.

A There is no evidence of a problem

Before addressing the specific justifications offered by the
Commi ssion for the proposed changes, the analysis nmust begin wth
t he fundanental question of whether the travelling public
targeted for protection by P.L. 89-777 has, in fact, been
protected. Are there passengers who have been unable to recover
noni es when a cruise was not perfornmed? The sinple and
unanbi guous answer after 28 years is that there have been pone.

57 Fed. Reg. 19097, 19098 n.16 (May 4, 1992). This alone is

20 As the Court in Mtor Vehicle Mrs. stated: "revocation
constitutes a conplete reversal of the agency's former views as
to the proper course." Id.
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conpel ling evidence that the system is working. Comm ssi oner
Ivancie put it best in his Report to the Comm ssion

In the twenty-five years since enactnent of P.L. 89-
777, there have been relatively few passenger cruise

operator bankruptcies . . . and in each case the existing
evidence of financial responsibility was nore than
' adequate to cover potential passenger clains.

I vanci e Report at 15 (enphasis added).

B. The Conmi ssion has not provided the required
justification for reversing its current rules

The Comm ssion's proposed rule reverses current regulations
by elimnating the ceiling on coverage and the self-insurance
opti on. In support of this reversal in position, the Conmm ssion
cites three devel opnents since the |ast docketed proceedi ngs on
these issues in 1992. These are:

(1) the fact that sone passenger vessel operator's UPR
greatly exceeds the current $15 mllion ceiling and
that in the aggregate there is about $300 miIlion in
coverage presently on file for an estimated $1 billion
in UPR, leaving some $700 mllion in UPR w thout
Section 3 coverage;

(2) the involuntary bankruptcy of American Hawai i
Cruises (AHO; and

(3) with respect to self-insured operators, a concern
t hat sufficient funds mght not be available to
i ndemmi fy passengers because assets otherw se avail able
to passengers mght be subject to prior liens.
59 Fed. Reg. 15149, 15150 (Mar. 31, 1994).
For the reasons set out below, these explanations fail to
provide the reasoned analysis required under the Suprene Court's

hol ding in Motor Vehicle Mfrs., discussed supra, p. 27-28.
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1. The "gap"™ in UPR coverage presents no increase in
risk to the travelling public sufficient to
warrant the proposed change

a. The ngapm has decreased since the Comm ssion
| ast exam ned this issue

The "gap" in coverage to which the Commi ssion cites as
a basis for deleting the ceiling is no different from the
circunstances present at the time of the Ivancie Report. In
fact, the gap appears to have narrowed in the intervening three
years. The lvancie Report cites an estimated UPR exceeding $1
billion and coverage filed at the Comm ssion of approximtely
$250 million creating a "theoretical exposure of $750 million."
I vancie Report at 37. As noted, the current gap has been reduced
to $700 million. 59 Fed. Reg. 15149, 15150 (Mar. 31, 1994).

b. There is no correlation between a wriskw of
loss to the travelling public and excess UPR
above the ceiling

The Conmi ssion perceives an increased exposure to risk of
the travelling public's deposits as a result of an overal
increase in prepaid fares (presunably due to the success of
passenger vessel operators and the traveling public's
satisfaction with the cruises offered by those operators)?' and
reports an approximately $700 mllion difference between UPR

coverage and the estimated industry UPR  Wiile there may be a

"theoretical gap" in UPR coverage, the suggestion that it

2t This is not a new phenonenon. In the Ivancie Report,
t he Conmi ssioner explained that the average growh rate in cruise
passengers was 10.3% from 1981 to 1991 and the industry spends
over $400 million in mass marketing per year. I vanci e Report at
3.
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refl ects "the increased exposure to risk of the travelling
public's deposits and prepaid fares™ is without support. First,
as noted above, there has been no increase, but rather a decrease
in the gap since the Conm ssion |ast exam ned the issue.

More significantly, however, the risk of loss of UPR is
sinply not a function of the anmount of the gap above the ceiling.
Wiile the gap may indicate potential exposure, the actual risk of

exposure, i.e. the loss of any UPR, is a function of the

financial condition of the vessel operator. Wth the increased
interest in cruises leading to an increase in UPR the risk of

| oss of any UPR under this scenario is decreasing rather than

i ncreasing. Wen Comm ssioner |vancie recommended that the
Conmi ssion retain the $15 mllion UPR ceiling, he found an
increase to be "not justified, ¥ despite the fact that an even
greater UPR coverage gap existed then than now. The | ack of
justification for elimnating the ceiling was explained as
fol | ows:

The anount of unearned passenger revenue in the passenger

crui se industry exceeds the $1 billion figure. The existing
coverage filed with the Conmssion is for a little over $250
mllion. Therefore, there is a theoretical exposure of over

$750 nmillion.

However, the twenty-five years of industry and Comm ssion
experience, since enactnent of P.L. 89-777, shows that there
is little cause for alarm

The industry has an al nost inpeccable record. M ssed
sailings are now a rare occurrence. Even when there are
cancel l ations, cruise line operators have historically
refunded or nmade alternative arrangenents that have been
acceptable to the affected passengers.

The few tines when there has been any need to utilize the
security instrunent on file with the Comm ssion, the
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avai l abl e funds have been nore than sufficient to cover the
cl ai ns.

I vanci e Report at 37 (enphasis added).

The remarkable growh in the industry since enactnent of the
statute and the trend toward | arger ships represents substantia
additional collateral value which itself dimnishes the
significance of the theoretical gap

As far as any disputes or problens concerning passenger
vessel operator nonperformance, Conm ssioner Ivancie's statenent
on the industry speaks for itself:

The operators are very aware that a reputation is a very

val uabl e asset, and they seemto be willing to go beyond

what is legally required to make sure that their passengers
are satisfied.
I vanci e Report at 6.

Delta Queen's experience with the midwest flooding |ast year
provi des another exanple. Wth a nunber of cruises cancelled due
to the extrene and well publicized floods, Delta Queen took
numerous steps to accommobdate its passengers and their
expect ati ons. The Conpany re-routed sone cruises and offered
di scounts and special "two-for-one" fares on subsequent cruises.
The Conpany al so guarantied a 100% refund if a passenger was
unhappy. At the end of the season there was not a single
unsatisfied claim for nonperformance nade agai nst the Conpany.

There is sinmply no evidence of any increased exposure to
risk of the travelling public that would warrant the proposed

changes to the rules. In fact, the evidence points to the

opposite conclusion, that is, a decreased exposure as a result of

-33-




the Conmission's current rules. And if anything, the over-
collateralization inherent in the proposed elimnation of both
the coverage ceiling and the self-insurance option will only work
to increase the risk of business failures by the enornobus drain
it will place on working capital. While such a consequence wll
necessarily inure to the benefit of the |arger operators by
reducing their conpetition, it will also result in higher fares
and reduced service, ultimately hurting the travelling public.

C. Travel industry and consumer practices
provi de protection 0f passenger deposits

The Conmi ssion's conclusion that an increase in the tota
i ndustry UPR above the "covered" UPR equates to an increased risk
to the travelling public ignores the fact that there are other
protections available beyond the financial responsibility
requi rements of P.L. 89-777. In the case of AMCV and nost ot her
vessel operators, the anmount of prepaid deposits is only a
fraction of the total cost of the transportation (according to
the lvancie Report at 6, industry practice is to collect a $100
to $250 deposit about three nmonths before sailing). The | arge
remai ning balance is paid usually within 30 to 60 days before a
schedul ed voyage. Id. at 7. Therefore, until four to eight
weeks prior to the cruise, a passenger is at risk for only a
smal | portion of the full fare.

When passengers do finally pay the renaining balance of the
fares, they typically conplete the transaction with one of the
nore than 30,000 retail travel agents through which sone 95
percent of all cruise packages are sold. See Ivancie Report at
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3. These travel professionals naintain close contact with the
vessel operators and are constantly collecting detailed
information on the cruise lines calling at U S. ports. These
travel agents function essentially as watchdogs for their
custoners and cannot risk their professional reputations, and
maybe nore inportantly, nultiple law suits by their custoners, by
booki ng them aboard ships operated by financially
under capi talized, wunstable or undependable vessel operators.

Travel agents also offer their custonmers additiona
i nsurance coverage on an individual basis which covers a w de
variety of travel risks including the potential nonperfornmance of
the cruise ship operator. See TravelSafe brochure, a copy of
which is attached hereto as Exhibit B. By its express ternms,
this policy covers the bankruptcy of the cruise operator and
ot her causes of nonperformance. For those passengers or trave
agents who are unconfortable with the financial responsibility of
a particular operator based either on the "gap" in coverage on
file with the Commi ssion, or for other reasons, this additiona
insurance is comercially available for their protection

In addition to this voluntary insurance, passengers who pay
their fare balances with credit cards automatically benefit from
the statutory protections under the Truth in Lending Act

("TITLA").??2 Under the applicable sections of TILA a cruise

22 TI LA, Section 308, Pub. L. 93-495, 88 Stat. 1515,
codified at 15 U S C § 1666i, and 12 CF. R §§ 226.12(c),
226.13. Under TILA, a consuner may assert a defense to paynent
against a card issuer of payment for transactions of nore than

(continued...)
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passenger may dispute a charge which appears on his or her credit
card for transportation that was not provided by the vesse
operator. TI LA automatically protects the passenger from having
to pay the bill or incur interest charges as long as witten

notice is provided to the card issuer within 60 days of receipt

of the statenent. The burden of paynent for nonperformance then
shifts back to the card issuer, who, in turn, will charge the
anount in dispute back to the vessel operator. Even greater

protections are available to passengers who use gold, platinum or
ot her "premium" cards available in the narket.

To illustrate the consuner protection afforded under TILA,
if a prospective cruise passenger pays the balance of a fare with
a credit card approximately four to six weeks prior to the
schedul ed departure, a bill would be generated by the card issuer
and would likely be received wthin one nonth thereafter (about
the time of the voyage), which then would not be due for about
anot her nont h. So long as the passenger did not pay the credit
card bill prior to the voyage, in nbst cases of vessel operator

nonper f ormance, the passenger would sinply notify the card issuer

22(¢ . continued)
$50 (or a right to charge back purchases to the credit card
issuer) if the consunmer a) nakes a good faith attenpt to obtain a
satisfactory resolution of a problem b) objects in witing to
the charge within 60 days of receiving the issuer's statenent
listing the charge, and c) the initial transaction took place
within 100 mles of, or the sane state as, the mailing address of
the consunmer. Id. TILA does |limt recovery, however, to anounts
not already paid to the card issuer. 15 U S C. §§ 1e66i(a), (b).
See, e.dg., In re Standard Financial ©Mnagenent Corp.. 94 B.R
231, 237 (Bankr. D. Mass. 1988).
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and no paynent would be required. The card issuer would then
charge back the anmpbunt to the carrier

Credit card conpanies, such as VISA for exanple, are well
aware of their obligations to card hol ders under TILA Because
of the risk to the card issuer, these conpanies undertake an
anal ysis of the nmerchant (here, the vessel operator) and
negotiate their fee arrangenent with the nerchant based upon the
ri sk of exposure under TILA for nonperfornmance.

2. The travelling publiets fares and deposits were
not at risk 1 n the acr/anc bankruptcy

The second of the "devel opnents” the Conm ssion has cited as
a basis for its reconsideration of its financial responsibility
requirements is the bankruptcy of the previous owners of the ARC
vessel s, Anerican dobal Lines, Inc. and Anmerican Hawaii Cruises,
Inc. ("AGL/AHC"). No one disputes the fact that these vessels
operated "without disruption in their transition to new
ownership" and that there were no passenger clains for
nonper f or mance. 59 Fed. Reg. 15149. The Conm ssion's concern
stens from the fact that even though AGL/AHC net the maxi mum
coverage of $15 million (and was entitled under the sliding scale
to a lower level), had there been a total disruption of the
vessel s operations and had no passenger been otherw se
conpensated, there would have been a potential $20 mllion
shortfall between the $15 mllion ceiling and the estinmted $35
mllion UPR Id.

The Commi ssion's specul ative "“worst-case" hypothetica
ignores the reality of the circunstances involving AGL/AHC and
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the actual response of the industry and the market. First, as
AMCV's acquisition of the AGL/AHC vessels bears out, there was in
fact no risk to passengers from the bankruptcy. The econom c and
comrercial realities of the cruise industry (with its high fixed-
COStS == see lvancie Report at 7) mlitate in favor of a bankrupt
vessel operator's creditors and/or the receiver or trustee
continuing to operate the ships during reorganization or until a
purchaser is found. Specifically, as long as there are future
receivables in the form of unpaid bal ances on fares (and as
explained earlier, there always are), it will be to the economc
advantage of the trustee and the creditors to honor the deposits,
to collect the remaining balances, and to keep the vessels
operating or to provide an alternative cruise if the originally-
schedul ed vessel cannot be used. In other words, because a
bankrupt conpany's future accounts receivable will be one its
nost val uabl e assets, all the incentives run in favor of
providing the cruise or an alternative cruise to earn the bal ance
of the fares. Therefore, passenger deposits are not at risk to

the extent suggested by the Commission's treatnment of this

i nci dent .
Second, in the particular case of AGL/AHC, the "involuntary
bankruptcy” characterization is m sleading. In actuality, and as

the Commi ssion was informed at the time, this was a very
carefully planned | egal maneuver as part of a business
transaction that was structured to facilitate the transfer of the

two AGL/AHC vessels to the Conpany while keeping themin full



operati on. In order to resolve certain ownership and other |ega
i ssues, AGL/AHC's secured lenders filed for involuntary
bankruptcy protection of the owning conpany. As part of the

pl anned transition, these |lenders ended up with an interest in

t he new owni ng conpany. The transfer proceeded with the ful
acceptance of all of the trade creditors, and w th assurances
given to the bankruptcy court that all trade creditors would be
paid, as, in fact, they were.

Further, central to this transaction was the intention of
all parties to keep the vessels running with no disruption to the
travelling public. Every effort was nade to keep creditors,
regul atory agencies and the travelling public apprised of the
transacti on. The Conmi ssion was infornmed of the transaction by
the principals from the beginning through the actual transfer of
title to the vessels.® |In fact, as near as AMCV is aware,
there was little recognition and no consequence of the
"jnvoluntary bankruptcy" to the travelling public. There were
certainly no clains for nonperformance, let alone any failure to

pay them Moreover, the Conpany believes that at all tines the

3 The principals first approached the Conmission in My of
1993. Then on June 2, 1993, an application for a Performance
Certificate was filed, 60 days in advance of the anticipated
acqui sition date, as required by Commi ssion regulations. The
Commi ssion wote back to the parties the following week to
confirm the procedures. Throughout the nonth of July the parties
worked closely with Comm ssion staff to structure the transition
On August 3, 1993, the Conmm ssion approved the transfer of the
underlying evidence of financial responsibility with the rel ease
of the existing surety bond and provision of a substitute
guaranty, mnade retroactive sone 12 years to 1981 in order to
cover all possible clains.
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potential value of the operators always exceeded UPR so that
passenger's funds were never at risk.

Thus, contrary to the Conm ssion's assertion that this
busi ness reorgani zation illustrates a need for renoving the
current ceiling, the outcome supports the conclusion that the
current system works and that industry and market forces wll
respond in practice to the benefit of the travelling public by
working to keep the vessels in operation. This transaction was
l[ittle more than another exanple of one of M. Ivancie's
observations of "large operators [buying] out smaller ones, thus

making the industry sonewhat nore financially stable." |vancie

Report at 5.
3. There has been no change in circunstances since
t he commission's earlier rul emaki ngs to warrant
the termnation of the self-insurance option
In support of its proposed rescission of its earlier
rul emakings with respect to the self-insurance option, the
Commi ssion points to a recently reveal ed "vulnerability."
Specifically, the concern is the potential that nortgagors, crew
menbers or other maritinme lienors would exercise their statutory
l[ien rights (priorities that they have enjoyed at |east since
enactnment of the Ship Mdirtgage Act in 1920), which would put them
ahead of unsecured creditors such as passengers who may have
claims for nonperformance. This apparently was not of concern in
the Comm ssion's fact finding investigation, although M. Ivancie
clearly had received testinony on the subject of maritine lien

rights. I vanci e Report at 29. In fact, the record reveals that
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both M. Ivancie and the Comm ssion itself seriously considered
liberalizing the self-insurance requirenments in a nmanner that
woul d have put these very assets nuch further out of reach by
permtting the self-insurer to use assets |ocated outside of the

United States in qualifying for self-insurance. See id.; 56 Fed

Reg. 40586 (Aug. 15, 1991). The Conm ssion chose, however, to
l[imt the net worth requirenments to consideration of U. S. -based
assets only. 57 Fed. Reg. 19097, 19098 (May 4, 1992). Now, in
proposing the elimnation of the self-insurance option, the
Comm ssi on apparently has concluded that these assets are of no
value in ternms of establishing financial responsibility, sinply
because there may exist maritinme liens superior to potentia
passenger cl ai ns.

Even assum ng that there had been sonme change in
circunstances to support the elimnation of the self-insurance
option, the Commssion is obligated to at |east provide a
reasoned analysis for the reversal of the current rule.?* The
sinple fact that there may be creditors with a higher lien
priority than passengers is not sufficient. The Conm ssion
offers no analysis or explanation why the carefully crafted
current rule providing for net worth of 110% of UPR, conprised of
U. S. -based assets and subject to various reporting requirenents,
is no |onger adequate. This is particularly true when taking
into account the fact that the net worth cal culation already

accounts for the superior maritine liens wth which the

24 See Mitor Vehicle Mrs., discussed supra, p. 27-28.
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Conmmi ssion is concerned. Those debts which give rise to superior
maritime liens -- the preferred nortgage, crew wage clains,
maritime lien clains, etc. -- are all liabilities that are
expressly recogni zed on a conpany's bal ance sheet and deducted
before calculating net worth. Mreover, Delta Queen, the only
commercial operator to qualify for self-insurance, was approved
with a net worth of over 200% of UPR, well in excess of the
Commi ssion's regulatory requirenent of 110%.? The Commi ssion
has provided no suggestion that sonehow this approval was

i nappropriate or that developnents with AMCV require a different
result for Delta Queen, let alone a reason for elimnating the
option altogether.

The Commi ssion's explanation also ignores other factors
relevant to the hypothetical inability of passengers to recover
nmonies in the face of conpeting clains fromlienors with a higher
priority. As discussed above, many cruise passengers wll be
able to avoid losses if their tickets were purchased by credit
card (as nost are) or if they obtained optional comercially
avai l abl e insurance for individual travellers. These factors
conbi ned should mtigate the Conm ssion's concern over the
potential inmpact of superior maritinme lien priorities.

The entire thrust of the Comm ssion's investigations and
rul emaki ngs over the past four years with respect to the self-

i nsurance option has been to liberalize its requirenents to nake

the option ponre avail abl e. Until now, there has never been any

& ee letter fromJ. Polking, supra note 7, p. 8.
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suggestion that the option be elimnated. One reason it should
be retained is that, unique anong the five' types of evidence to
be used to establish financial responsibility, the self-insurance
option is the closest to what Congress originally intended in
adopting Section 3 of P.L. 89-777. Moreover, it reflects the
normal governnental role in all other travel businesses of which
AMCV is aware.

As di scussed above, Congress originally envisioned that the
Conmi ssion would first obtain the necessary information to
determ ne whether an operator was financially responsible. If
that were not forthcoming, or in lieu of that information, the
Conmmi ssion was given the authority to require a bond or other
security. Wth the proposed elimnation of the self-insurance
option, the Comm ssion will no longer permt such evidence and a
vessel operator will no longer be able sinply to establish that
it is financially responsible, even with substantial assets in
the United States; it will now be forced into the role of an
uncondi tional guarantor.

. The Conm ssion shoul d anal yze the costs and benefits of
the proposed rule

An assessnent of the costs and benefits of any rulemaking is
a fundanental elenent of the federal regulatory process.
Executive Order 12866, which establishes the key principles of
federal rul emaking, enphasizes the inportance of evaluating the
advant ages and di sadvantages of a rul emaking in advance:

In deciding whether and how to regul ate, agencies should

assess all costs and benefits of available regulatory

alternatives, including the alternative of not regulating.
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Costs and benefits shall be understood to include both

quantifiable neasures (to the fullest extent these can be

usefully estimated) and qualitative measures of costs and
benefits that are difficult to quantify, but neverthel ess
essential to consider.

Exec. Order No. 12866, 58 Fed. Reg. 51735 (1993).

The Executive Order specifically requires independent
agencies, including the Commission,® to prepare a Regul atory
Plan of its key regulatory actions and forward that Regul atory
Plan to the Ofice of Information and Regulatory Affairs ("OIRA")
of the Ofice of Managenent and Budget ("OMB") by June 1 of each
year. That Regulatory Plan requires a summary of "each pl anned
significant regulatory action, including to the extent possible,
alternatives to be considered and prelimnary estimates of the
anticipated costs and benefits." 58 Fed. Reg. 51735, 51738
(1993). There is no evidence that the Comm ssion has conducted
this cost/benefit analysis with this proposed rule.

In fact, AMCV is aware of only one brief cost/benefit

statenent in the record of these various rul emakings. In his

report, Conm ssioner lvancie offered this critique of the costs

2 | ndependent regul atory agencies |ike the Comm ssion are
exempt from portions of Executive Order 12866, as they were under
t he predecessor order, Executive Order 12291. The Conm ssion
nonet hel ess chose to apply the analytical requirenments of
Executive Order 12291 in determining that each of its earlier
rul emakings in this area were not "major rules" requiring a
cost/benefit analysis. Apparently no simlar determination could
be nmade here since this proposal will likely be "significant," as
it will have an annual effect on the econony of $100 mllion or
nore, will increase the costs or prices for consuners and the
cruise industry, wll have a significant adverse inpact on
conpetition, enploynent, investnment, productivity and, as
di scussed infra, p. 52, will disadvantage U. S. -based enterprises
in their ability to conpete with foreign ones.
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and benefits of a dollar-for-dollar insurance or bonding
requirement: "Costs would be raised and the individua
passenger's protection would not necessarily be increased.”
I vanci e Report at 15.

Commi ssi oner Ivancie's assessnment continues to be correct.
There is no evidence of any material changes in the cruise
industry since his Report was issued. As is evidenced nore fully
bel ow, the costs of the proposed rule are great (and hit Anerican
conpanies the hardest), whereas the benefits are mniml. An
i nsurance or bonding requirenent has direct inplications on a
conpany's cash flow and working capital base. Moni es that could
be used for economcally productive purposes, including expansion
and fleet nodernization, are frozen in an econonically
unproductive status.

As noted earlier, the effect on AMCV is illustrative of the
enornmous cost of this proposal. The net worth of the Conpany on
Decenber 31, 1993 was $84.7 mllion. The bonding requirenments of
this proposed rul emaki ng, depending on the alternative, would
freeze between $43.2 and $46.3 million of working capita
annual ly. This onerous requirenent -- that the Conpany put aside
capital representing in excess of 50% of its net worth to neet
bondi ng standards -- would be inposed even though AMCV's net
worth is 184% of its highest |evel of unearned passenger revenue
in the past two years ($45.9 mllion).

Costs of this magnitude should be inposed only where the

benefits are of conparabl e nagnitude. In this case, however,

-45-

g

w0



there are few identifiable benefits at all. The current
regul atory reginme has served the statutory purpose of weeding out
weak entrants into the market. And as noted earlier, no ticketed
passenger on a vessel subject to the Performance Certificate
requi rement has ever been unable to recover ticket nonies |ost as
a result of a cruise line's failure to perform There is sinply
no evidence of any problemin this area since the statute was
first enacted. Wiile it is difficult to quarrel with the
Commi ssion's argunent that a business failure at sone future tine
is possible, there is little evidence that it is likely. Wth no
indication of a problem it is difficult to see how the "benefit"
of the proposed rule justifies the enornous cost.

Ironically, the principal "benefit" of this rule will inure
not to consuners but to the largest, richest foreign cruise
lines. A substantial additional capital requirenent helps
di scourage potential new entrants to the market, protecting the
market for those with the financial capacity to accept a
significant loss of working capital

In short, the Comm ssion has failed to conduct a
cost/benefit analysis of this significant rulenaking. Wre it to
conduct such an analysis, it would be apparent that the costs of
this proposed rule far exceed its specul ative benefits.
I11. ADOPTION OF THE PROPOSED RULE WOULD PLACE A SUBSTANTI AL

BURDEN ON THE CRU SE | NDUSTRY WHILE S| MULTANEQUSLY

| NCREASING THE RISE TO THE TRAVELLI NG PUBLI C

As noted above, the legislative intent of P.L. 89-777 was to

protect the vessel-going public while not over-burdening
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passenger vessel operators. This has also been the Comm ssion's
stated policy in carrying out its statutory mandate. See |vancie
Report at 1. The proposals being considered in this Docket,
however, are antithetical to the balance struck by Congress in
the statute and, until now, maintained by the Conm ssion

A Dol | ar-for-dollar coverage is excessive and will have a
severely adverse inpact on affected cruise operators

The current practice of requiring as nmuch as 110% cover age
for fare deposits up to the $15 million ceiling is already
considerably nore than is required in other industries and wil
be truly excessive should the ceiling be renoved. For exanpl e
the airline industry, which holds trenendous suns of advance
deposits and prepaid fares (particularly if frequent flyer
obligations are included), is not subject to dollar-for-dollar
cover age. Instead, the process used by the Departnent of
Transportation ("DOT") for the airline industry is simlar to
what Congress originally envisioned for the cruise industry. DOT
conducts fitness determinations of licensed air carriers that
apply for a certificate of authority to conduct schedul ed

27 These fitness determnations involve a nunber of

service.
considerations, including, anong other things, 1) nanageri al
conpetence; 2) favorable conpliance disposition; and 3) a
reasonabl e financial proposal, which includes a showi ng that the

applicant has the financial capacity to carry out the proposed

27 See Federal Aviation Act, § 401(d)(l), 49 App. U S.C
§ 1371(d) (These fitness determ nations were formerly nmade by the
G vil Aeronautics Board or "CAB").
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servi ce. If, after review, DOT determ nes that these factors
warrant additional UPR protection against cancellation for
passengers and shippers, it may inpose a perfornmance bond
requi rement, in such an anount as it deens necessary on a case-
by-case basis.?®

DOT has inposed performance bonds in only a handful of
situations where there was a weak financial proposal or a poor

2 |n none of these cases

record of regulatory compliance.
however, did DOT (or the CAB before it), require full coverage
protection of UPR.3

An exanple of a nore rigid bonding schene, but one where
dol lar-for-dollar coverage of UPR is also not required, is the

regul ation of public air charter operators. Public air charter

28 Id., § 401(q) (2), 49 App. U.S.C. § 1371(q)(2).

29 See, e.g., Qobal International Airwavs Cornoration
Fi t ness Proceedi,ng ,Docket No. 38955 (Order No. 81-g-105, Sept.
16, 1981), Aviation Law Reporter Transfer Binder 1979-89
€22,347, where an admnistrative |aw judge's recomendation to
i npose a bonding requirenent because the carrier's current assets
were only $700,000 in contrast to its current liabilities of
$1,900,000 was overrul ed because the CAB concluded that the
carrier's "current financial situation is not so perilous when
vi ewed agai nst other new entrants generally as to necessitate the
unusual step of inposing a bonding requirenent." (Enphasis
added.)

30 See e.g., Application of Renown Aviation. Inc., Docket
No. 48796, Orders 93-10-33 (Cct. 20, 1993), 93-10-13 (Sept. 8
1993), 93-8-30 (August 20, 1993)($100,000 and $200, 000 surety
bonds required to protect passenger and shipper UPR,
respectively); Lone Star Airwavs, Certificate, Oder 82-9-10, 97
C.A B 421 (Sept. 2, 1982) and Lone Star A rwavs Fitness
Proceeding,, (xder 82-2-27, 94 CAB. 5 (Dec. 11, 1981)($1 mllion
bond required); Aeroanerica. Unused Authoritv, 91 C A B. 872
(Aug. 28, 1981) ($100,000 bonding requirenent inposed on carrier
in Chapter Xl reorganization).
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operators are subject to a nmandatory bonding requirenent of only
$10, 000 per round-trip up to a maxi mum of $200, 000 per year,
regardl ess of how many trips are schedul ed. 14 CF. R §

380. 34(b) . Public air charter operators include any U S. citizen
who engages in the formation of groups for transportation on a
one-way or round-trip charter and sponsors and arranges such
charters.

QG her industries that have bonding requirenents are
universally lower than the $15 mllion ceiling, let alone the
unlimted coverage under consideration. See. e.q., government
chartered transportation services ($10,000), 4 CF. R Part 56
bondi ng requirenments for alcoholic beverage distillers ($150, 000
to $1.3 mllion), 27 CF.R Parts 19, 22, 24, 25; interstate
notor carriers ($500,000), carriage of hazardous wastes or
explosives ($5 mllion), 49 CF.R Part 387; and interstate
passenger conmon carriers regulated by the ICC ($5 mllion), 49
CF R Part 1043.

The current proposal for virtually unlimted dollar-for-
dol lar coverage is not only unrealistic but it is also

prejudicial in relative terns when conpared to cruise |ines

direct conpetitors for the consuner's vacation dollar. These
conpetitors, including hotels, resorts and other travel/vacation
alternatives have no simlar requirenents. In absolute terns,

the current proposal is many tinmes the security required to be
suppl i ed under nunerous other statutory regines, including nmany

where the potential liability is far greater

—49 -



The only way that nost cruise conpanies wll be able to neet
the dramatically increased requirenents will be to divert funds
from ot her purposes, including general working capital, to be
devoted to unproductive collateral to neet the nonperformance
requirenments. This will have an adverse inpact on all aspects of
their operations with little or no benefit beyond that which is
al ready achieved by the current $15 mllion coverage ceiling.

The situation with the AMCV conpanies is illustrative. The
hi ghest level of UPR within the last two years for the Conpany's
conbi ned operations was $45,990,000. As of Decenber 31, 1993,
AMCV had a net worth of $84,786,000, or 184% of its highest UPR
and well in excess of the regulatory mninmm of 110% required for
self-insurance.? Because this UPR exceeds $25 nillion, AMCV
woul d be eligible to take advantage of the sliding scale
contained in the new proposal. Even so, the required coverage

for the Conpany would more than triple under the Conm ssion's

proposal from $15 mllion to a whopping $46,391,000. This of
course is nore than the entire UPR and a significant strain on
AMCV.3 There are very few conpanies that are in a position to

set aside 85% i n c_a _s h o r c a s h

equi val ents without an adverse inpact on their ability to do
business. AMCV is no exception. The current proposal nandates a

needl ess and potentially devastating over-collateralization

31 Delta Queen by itself already qualifies for self-
i nsur ance. See supra note 7, p. 8.

32 Even under the alternative sliding scale proposed by
the Conmission, the required coverage would be $43,242,500.
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requirement that is far in excess of other simlar regulatory
regines in other industries. If adopted, it will have an adverse
affect on AMCV's current operations and could possibly force AHC
to cancel or postpone its planned $30 mllion refurbishnent of
its second vessel and could severely constrain its operations.

B. The proposed rule will force operators to shift to
nearby foreign ports of departure to escape the onerous
requirenents and thereby elimnate protection for sone
portion of the North American travelling public

Wth the requirenments of dollar-for-dollar coverage as

burdensone as they will be if the proposed rules are adopted
prudent vessel operators will be forced to explore ways to avoid
the excessive over-collateralization, particularly if they want
to remain conpetitive with other travel sectors. Crui se
vacations generally conpete for custoners! dollars with a variety
of other vacation alternatives, including recreational resorts,
theme park attractions, tour packages and air travel. Many of

t hese require advance deposits or full paynent up front in
amounts simlar to those in the cruise industry, yet they are not
subject to any coverage requirenents, let alone the dollar-for-
dol l ar coverage facing the cruise industry.

One advantage cruise operators have over land resorts is the

ability to nove to alternative |ocations. Faced with the

requi rements under consideration now, vessel operators wll be
exploring every available option. A logical alternative will be
to shift ports of enbarkation outside the United States to nearby
foreign ports |like Bermuda, the Bahamas, or any of severa

Cari bbean I sl ands.
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Wth the wi despread use and conveni ence of fly-cruise
packages, the actual port of enbarkation is |less inportant than
it once was. Most cruise passengers fly to the departing port
now, so that shifting that departure port to a nearby Caribbean
Island or to a Canadian or Mexican port may not be a particular
marketing or |ogistical disadvantage, particularly conpared to
the financial flexibility that will be achieved by avoiding the
regul atory reach of the Commi ssion. The bottom line of course is
t hat because the North Anerican cruise narket is a single narket,
these cruise operators will be seeking to attract the sanme cruise
passengers, the only difference being that now those passengers
wi Il have no protection at all, thus utterly frustrating the
statutory purpose behind P.L. 89-777. Natural Iy, any reduction
of cruise ships calling at US. ports also will result in an
economc loss to the ports and related industries, including
reduced revenues and | oss of jobs.

V. THE BI GGEST W NNERS UNDER THE COW SSION' S PROPCSAL WLL BE
THE LARGEST FORElI GN-FLAG CRUI SE LINES WHEREAS THE BI GGEST
LOSERS W LL BE AMERICAN PASSENGER VESSEL COWVPAN ES
An uni ntended consequence of the proposed rule is the

enhancenment of the conpetitive position of the large foreign

cruise lines at the expense of Anerican operators.

A Large foreign cruise lines are the primry
beneficiaries of the Ccommission's proposa

The Conmi ssion's proposed rule would have little inmpact on

the largest cruise lines that already dom nate the market. The
burden will fall disproportionately on smaller conpanies wth
nore limted access to capital. As such, the Comm ssion's
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proposed rule will provide an enornous conpetitive advantage to
the largest "super-lines"™ that already dom nate the world market
and which are, wthout exception, foreign-based
Micky Arison, the chairman of Carnival Cruise Lines, the

| argest cruise conpany in the world, acknow edged the conpetitive
advantage of the proposed regulation for his conpany:

I have the cash on hand or the borrow ng

capabilities but | think I'm in a unique

position in being able to say that. I think

there are sone conpanies that would find this

devastating, and | don't think that's too
strong a word.¥

Ironically, for certain cruise conpanies, the increased
bondi ng requirenents could trigger exactly the kind of financial
difficulties against which the original statute was designed to
pr ot ect . The eventual outconme may be larger market concentration
for the domnant cruise lines, hardly a happy result for the
travel ling public.

B. Ameri can-based cruise conpanies are hit the hardest by
t he Conm ssion's proposa

The nost devastating inpact of the proposed rule would fal

upon Anerican-based i nes. In fact, it is onlv for Anerican

conpani es_that both aspects of the proposed rule would operate

entirelv to their detrinent.

First, as nentioned above, the additional cash requirenents
favor the "super-lines,"” which are entirely foreign-based. U.S.-

flag conpanies like AMCV already operate at a significant

33 See Potential Nightmare For Cruise Lines, supra note 1,

at 2.
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conpetitive disadvantage against foreign-flag vessels because of
hi gher capital costs, higher crew rates, and unfavorable tax
treatment.3* The increased bonding requirements will only

i ncrease that conpetitiveness gap.

Second, the Comm ssion proposes to elimnate one of the few
exi sting advantages to maintaining a U S.-based cruise line --
the right to self-insure. Under current regulations, self-
insurance is pegged to ownership of U S. -based assets, and as
such, only Anerican-based conpanies have qualified. As noted
earlier, American-based AMCV is currently the only comercia
conpany in the world that self-insures. It would appear that
this option fully protects passengers since AMCV's current U.S.-
based net worth is 184% of its UPR

Remar kably, the Comm ssion has apparently concluded that
U S.-based assets are of no value for self-insurance purposes.
Put another way, for the purpose of self-insurance, the
Conmmi ssion apparently considers assets based in the United States
to be no nore useful than assets based hal fway around the

35

globe. The extrenme nature of this proposal is evident when

3 Even the advantages of coastwise trade eligibility have
been eroded through broad Custons interpretations of the Jones
Act, 46 U S.C. § 883. For exanple, a foreign flag vessel is
prohibited from taking on cargo in Mam and transporting it to
Los Angel es, however, Custons allows the sane transportation if
the vessel carries cruise passengers instead. See 19 C. F. R
§4.80a.

% The legislative history of P.L. 89-777 appears to place
some particular significance on the existence of U S. based
assets. See S. Rep. No. 1483, 89th Cong., 1st Sess. (1966),
reprinted in 1966 U S.C. C A N 4176, 4182 ("many . persons

(continued...)
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considering The Walt Disney Co., which has announced plans to
enter the cruise market. Under the proposed self-insurance
rules, Disney's $5.7 billion in net worth would not constitute
sufficient evidence of financial stability to allow it to self-
insure.

The loss of the right to self-insure will have no effect on
forei gn-based cruise lines, including those that dom nate the
i ndustry. However, the inpact on Anerican lines |ike AMCV woul d
be potentially disastrous, further eroding their ability to
conpete against their off-shore counterparts.

Wiile the Conmission is a "flag-blind" regul atory agency, it
is indeed extraordinary that it would propose a regulation that
singles out Anerican conpanies for such a disproportionate
burden. The effect on the US. maritine industry as a whole --

i ncluding shipboard and shipyard labor -- is difficult to

cal cul ate but could be significant. It is particularly ironic
that the Conmm ssion has proposed a rule significantly

di sadvantaging U S. cruise lines at the sane tine that Congress

is considering legislation to enhance the conpetitive position of

the American passenger vessel industry in the world market.3

35¢. ..continued)
operating in the cruise business are responsible and maintain
sufficient assets in this country which could be proceeded
against.") (emphasis added).

36 See supra note 11, p. 13.

37 On June 23, 1994, the Merchant Marine Subcomittee of
t he House Merchant Marine and Fisheries Commttee reported
favorably conpanion bills (the "Unsoeld Cruise Ship Bills,"
(continued...)
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V. IF THE COWM SSION IS TO MARE ANY CHANGES TO THE EXI STI NG

RULES SUCH CHANGES SHOULD BE DI RECTED AT SPECI FI C PROBLEMS

AND SHOULD ONLY BE UNDERTAKEN AFTER A THOROUGH | NVESTI GATI ON

G ven the well devel oped record supporting the Comm ssion's
current regulations and the convincing evidence that those
regul ati ons have been successful in protecting passengers against
the risk of loss of their deposits and fares, AMCV does not
believe that the proposed changes to the regulations are
war r ant ed. In particular, the self-insurance option is an
inmportant alternative for U 'S. conpanies and should be retained.
To the extent there are concerns with regard to the current self-
i nsurance regulations, they can be addressed individually rather
than sinply discarding the option altogether as has been
pr oposed. For exanple, the percentage threshold of networth as a
function of UPR could be increased above 110% to provide an
addi tional cushion of coverage.

Shoul d the Conm ssion decide, however, that elimnation of
the coverage ceiling is appropriate, AMCV suggests the follow ng
proposals to better address the disparity in coverage between
| arge and snall operators and to provide for full disclosure to
the travelling public of whatever risks may be present wth
respect to their potential inability to recover deposits or fares

in the event of nonperformance of the transportation

37(...continued)
H R 3821 and H R 3822) designed to increase U S. -flag
participation in the cruise industry and to attract passenger
crui se vessels to U S. ports.
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A Proposal 1: Protection of the public can be achieved
through disclosure requirements and a requirement to
of fer additional insurance coverage for individua
passengers
The Conm ssion's current regul ati ons provide substanti al
| evel s of coverage for the travelling public. To the extent any
shortfall in coverage exists, it can be addressed in the time-
honored manner of mandating full disclosure requirenents.
Therefore, as an alternative to the current rul emaking, AMCV
proposes that the Conm ssion require operators who do not have at
| east 100% coverage under one of the existing coverage options to
identify in a promnent manner to their passengers the |evel of
coverage on file wth the Comm ssion and to disclose any
shortfall in coverage. This could include public disclosure of
conpany bal ance sheets and other financial information. In
addition, the Comm ssion could require operators to nmake known to
their passengers the current availability of additiona
insurance, simlar to that available to rental car custoners,
shoul d the cruise passenger so choose.38
B. Proposal 2: Initiate a new rulemaking to consider a
bert h-based formula, an indexed increase in the

ceiling, or other alternatives to address the coverage
llgapll

One of the reasons advanced by the Comm ssion for the
renmoval of the current ceiling is the overall industry coverage
"gap," especially that existing for |arger vessel operators. 59

Fed. Reg. 15149, 15150 (Mar. 31, 1994). The overall gap, as well

38 See Exhibit B and the discussion of conmercially
avai l able travel insurance, supra Section II.B.l.c, p. 34.
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as the disparity between these |larger operators and snaller
conpani es, could be addressed in ways other than the current
approach. One possibility would be a fornula based on the vesse
operator's total nunber of berths.

Under such a proposal, coverage would be determ ned on a set
dol l ar amount per berth and a prescribed mni mum coverage. In
order to preserve operator flexibility, the Conm ssion should
retain the alternative for any operator to provide coverage at
the current rate of 110% of UPR, at the operator's option. As an
exanpl e, a coverage requirenent of $2,500 per berth, wth mninum
coverage of $5 mllion, would permt an operator such as Carniva
Cruises, with a total berth capacity of 23,251,% to neet the
financial responsibility requirements by posting a bond or other
security in the anount of $58,127,500. On the other hand, a
smal | er operator with less than 2000 berths would have to provide
the minimum $5 million coverage, or opt to neet the requirenents
with 110% of the operator's UPR In this manner a dramatic
reduction in the current “gap® could be achieved by nore
appropriately distributing the coverage anong those responsible
for the “"gap."

Anot her alternative used by the Conm ssion the last tinme the
ceiling was raised is sinply to tie an increase in coverage to
the consunmer price index ("CPI"). This was characterized by the

Commi ssion at the tine as "fair" and "not unduly burdensone on

39 The total capacity is based on Carnival, and its
rel ated conpanies, Holland America, Windstar Cruises and Seabourn
Cruises, as reported in Seatrade Review, Mar. 1994, at 119.
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the industry. Wen the ceiling was increased to $15 million in
1990, the CPlI was 128.7. As of May 1994, the sanme index had
increased to 147.5. Applying a pro rata increase as the

Commi ssion did in 1990 would raise the cap by $2,190,000 to a
total of $17,190,000. See 55 Fed. Reg. 34564, 34566 (Aug. 23,
1990) . It is a reasonable alternative for addressing the current
i Ssue.

There are certainly other proposals for providing enhanced
security wi thout inmposing the burdens on the industry that the
current proposal would. These should be considered, however,
only if they are given the sane |evel of scrutiny as the current
rul es. Before the Conm ssion decides to reverse its |long-settled
policies and inplenent such w de-rangi ng changes as the proposed
elimnation of the UPR ceiling and the self-insurance option, a
fact finding investigation, simlar to the lvancie Report, should
be undertaken. Such an investigation is necessary to assess the
actual evidence warranting a change, and nore inportantly to
understand the inmpact on the cruise industry, on US. ports and
on local economes. Only in this way can the Conm ssion prepare
the reasoned analysis required for changes of the kind suggested

in this rul emaking.
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